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Withholding of State Income Tax from
Active Duty Military Members

David L. Gagermeier, Attorney-Advisor, Legal Office,
U.S. Army Finance and Accounting Center

Section 1207 of the Tax Reform Act, Public
Law 94-455, amended 5 U.S.C. § 6517 to re-
quire the Secretary of the Treasury to enter,
upon the request of states, into agreements
for the withholding of state income tax from
the military pay of military members. The
Treasury ‘Department is currently processing
requests from 36 states for the withholding of
state income tax from military members who
are legal residents of the requesting state.

The projected date for implementation of
the withholding of state income taxes from the
pay of military members whose state of legal
residence have entered into withholding agree-
ments with the Treasury Department is 1 July
1977. Withholding formulas have been devel-
oped for each state, and these formulas have
incorporated the regular state exemptions, de-
ductions, and credits, and also any special
military exemptions. These formulas have
been developed with the goal to have an
amount of state income tax withheld from the
military member’s pay which is approximately
the amount of state income tax that the mem-
ber will be liable for at the end of the taxable
year. It should be stressed that the withhold-
ing of taxes for military members for their
state of legal residence does not negate their
legal obligation to file a state tax return with
their state of legal residence, nor will the
amount withheld neceasarily be equal to the
amount of taxes owed to their state of legal
residence. In fact, during the calendar year
1977, withholding will only be made by the
Army from 1 July 1977 to 31 December 1977
for most states and for lesser periods for some
states that do not have agreements with the

Treasury Department for withholding on 1
July 1977. This will obviously result in an -
insufficient amount of state taxes withheld in
1977 for most military members.

The state of legal residence listed on the
military member’s Leave and Earnings State-
ment as of 1 July 1977 is the state that the
Army intends to begin withholding state in-
come tax for on 1 July 1977, provided the state
taxes military pay and it has entered into an
agreement for withholding with the Treasury
Department. A member who desires to change
the state of legal residence listed on his LES
due to the fact that it is incorrect, or he just
desires to change his legal residence, must go
to his local Finance and Accounting Office to
make this change. The member will then be
required to fill out a new Federal Form W4
(Employee Withholding Exemption Certifi-
cate) and a Certificate of Legal Residence. The
legal residence listed on the W—4 and Certifi-
cate of Legal Residence must be the same. The
Finance and Accounting Officer will then input
this change in legal residence to USAFAC for
appropriate action. The Army intends to ac-
cept as correct the state claimed by thée mem-
ber as the member’'s state of legal residence
and also accept any changes to legal residence
as being legally proper. Any disputes over the
proper state of legal residence for the member
will have to be resolved between the member
and the concerned states.

Following this article, I have a chart which
lists all the states and indicates whether they
tax military pay and whether they have ap-
plied for a withholding agreement with the
Department of Treasury. Some of the states,
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such as Iowa, have changed their tax laws to
tax military pay since Public Law 94—455 was
passed, and it is anticipated that other states
that do not tax military pay at this time may
follow suit in order to obtain more revenue
and because they now can require the Armed
Forces to withhold taxes from their legal resi-
dent in the Armed Forces. The number of
states for which withholding will be imple-
mented on 1 July 1977 is difficult to calculate
as their applications for withholding are in
various stages of processing at the Treasury
Department. USAFAC will be prepared to im-
plement withholding on 1 July 1977 for all

- states with which the Treasury Department

has reached an agreement.

Questions posed to legal assistance officers
regarding the rate of taxation for a member’s
legal residence can probably be answered
through use of the Allstates Income Tax Guide
as this booklet was useful in developing the
withholding formulas by USAFAC.

Applied to
Treasury Dept for
Military Withholding of
State Pay Taxed State Income Tex

Alabama Yes Yes (Note 2)
Alaska - No~’ No
Arizona » Yes Yes (Note 3)
Arkansas | Yes Yes
California Yes (Note 1) Yes
Colorado Yes Yes
Connecticut No No
Delaware Yes Yes.(Note 3)
District of Columbia Yes Yes
Florida No ‘ No
Georgia Yes . Yes (Note 3)
Hawaii Yes Yes
Idaho Yes (Note 1) No
Illinois . No No
Indiana Yes Yes
Iowa Yes Yes
Kansas - “Yes "Yes
Kentucky Yes . Yes
Louisiana Yes . Yes
Maine Yes Yes (Note 3)
Maryland Yes ’ Yes (Note 3)
Massachusetts Yes Yes

- Michigan i No® No
Minnesota Yes Yes (Note 3)
Mississippi _ Yes - Yes (Note 3)
Missouri - Yes (Note 1) - Yes (Note 3)
.Montana . No No -
Nebraska Yes Yes
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Applied to

Note 1: Not taxable if military member not stationed
Treasury Dept for in the state. Military members who are sta-
: ' Military Withholding of tioned outside these states will not have state
State Pay Taxed State Income Tax tax withheld on their military pay.
Nevada No No Note 2: Applications submitted by the states to the
New Hampshire No No Department of the Treasury for the withhold-
New Jersey Yes (Note 1) Yes ing of state income tax are expected to be
New Mexico Yes ~ Yes approved, with effective date of 1 July 1977.
New York Yes (Note 1) Yes (Note 8) )
North Carolina Yes "Yes Note 3: States which have applied to the Department
North Dakota Yes Yes of the Treasury for the withholding of state
Ohio Yes Yes (Note 3) income tax but have to amend their current
Oklahoma Yes Yes (Note 8). state laws to authorize or require withholding
Oregon Yes (Note 1) Yes from military members. Withholding will
Pennsylvania Yes (Note 1) Yes (Note 8) begin for these states as soon as these states
Rhode Island Yes Yes (Note 3) amend their state laws and the Department
South Carolina Yes " Yes of Treasury enters into an egreement with
South Dakota No No . these states.
Tennessee No No
Texas No No
Utah Yes Yes
Vermont No No
Virginia Yes Yes -
‘Washington No No
West Virginia Yes (Note 1) Yes
Wisconsin Yes Yes
Wyoming No No

Military Justice Reporter

The following letter is from The Judge Advocate General

DEPARTMENT OF THE ARMY

OFFICE OF THE JUDGE ADVOCATE GENERAL
WASHINGTON, D.C. 20310

DAJA-CL 1977/1927 _
SUBJECT: Military Justice Reports

6 MAY 1977

ALL STAFF JUDGE ADVOCATES

1. Last November, the armed services were required to terminate their contractual relationship
with Lawyers Cooperative Publishing Company for the Court-Martial Reports. This resulted
from a finding by the Department of Labor that Lawyers Cooperative had failed to meet re-
quired affirmative action plans. Since that time a joint services committee, including represent-
atives from the Court of Military Appeals, has been working on procuring a new publisher.
Interim reports printed by the Defense Printing Service have been issued as a stop-gap measure
pendmg a new procurement.

2. On 29 March 1977, a contract was signed with West Publishing Company of St Paul to

r\ provide slip opinions for dec1s1ons of the Court of Military Appeals. These will be mailed di-
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4
rectly to JAG activities by West, and will contain for each case & syllabus, headnotes, and: per-
manent pagination. West began prmtmg these opinions.on 1 April 1977 and the field should
begin receiving them soon if they have not been received already The slip opinions will begm

with volume 8 of the Military Justice Reports, as the West volumes ‘will be entitled. Volumes
1 and 2 will be used to’ publxsh the USCMA decisions accumulated since June 1975.

8. The West bound volumes and advance sheets of Military Justlce Reports will be procured
from the Federal Supply Schedule, just as other law books. Because the bound volumes and ad-
vance sheets will be purchased as a “subscription unit,” advance sheets will be issued to accom-
pany each set of the bound volumes. This is unlike the procedure used by Lawyers Cooperative,
in which the Army procured different numbers of bound volumes and advance sheet subscrip-
-tions. The mailing list supplied to West is basically the same as that used by Lawyers Coopera-
- tive for dlstrxbutlon of its bound volumes of Court-Martial Reports. : .

4. Advance sheets will be publlshed approx1mately every two weeks about six to eight weeks
from the dates of decisions. Included in the advance sheets wxll be case citators and case digests
sxmllar to those currently used for the Federal Reporter system Bound volumes of approxi-
mately 1200 pages will be printed about twice a year. "As the services were forced to terminate
their contract with Lawyers Cooperative before a bound index for volumes 26 through 50 of the
CMR's could be procured, this office, along with the other services, is currently seeking an al-
ternative means of publishing one. Should your activity require fewer or greater numbers of
slip opinions, advance sheets, or bound volumes, or 1f the. addreSSes bemg used are 1ncorrect
contact the Plans Officer, DAJA-PT : : : :

b. Itis my belief that this new reporter system will g'reatly aid the research of our counsel
While we may experience some difficulty in the transition from an old to & new system, T think
in the long run we will have a more complete and more eﬂ’lcent set of research tools. S

'WILTON B. PERSONS, JR.
- Major General, USA .
" The Judge Advocate General

Current Mllltary Justlce lerary

A complete llbrary of oplmons of the Umted
States Court of Military Appeals and  the
Courts of Military Review .ghould contain
these publications. L

-COURT—MARTIAL REPORTS (Lawyers Co- :

operahve Publishmg Company)
Volumes 1-50 (50 hardbound volumes)

Citators and Index Volumes 1-25 (1 hard-
bound volume)-

Citators and Index Volumes 2645 (4 cloth-
bound volumes)

Advance 0p1mons Issues 9—21 (13 paperbound
volumes)

The Court-Martial Reports begm at 1 C. M R
1 and the last page i3 52 C.M.R. 106.

INTERIM ADVANCE OPINIONS

7 Unnumbered paperbound volumes

The Interim Advance Opinions begin at 54
CM‘RV Adv. Sh. 1 and the last page is 54
C.M.R. Adv. Sh. 1242. The last volume con-
tatns an index for 54 C.M.R. Adv. Sh. 1
through 54 C.M. R. Adv. Sh 538 58 C.M R
Wwas never publwhed '

MILITARY JUSTICE REPORTER (West
Publishing Company)
3 M.J. No. 1 (1 clothbound volume)




4 Unnumberedvslip oninions (paperbound) -

The Military Justice Reporter begins at 3 M.J.

1 (md the last page 'recewed at TJAGSA as of
26‘May1977w3MJ 126, IMJ and?MJ
ha,ve not yet been publwhed
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Missing copies of the Court-Martial Reports
and the Mzhtary Justice Reporter can be ob-
tained through the Army Field Law Library.

'Mlssmg copies of the Intenm Advance Opin-

ions are available (as long as the supply lasts)
from Cnmmal Law, OTJ AG.

Current Developments in Standards of Conduct
Rwhard A. Wdey, former Geneml Counsel ‘Department of the Army

I am dehghted to be here today.

My topic today will be “Current Develop-
ments in Standards of Conduct.” I'plan to be

selective and not at all 1ncluswe I plan to

concentrate on certain key areas which are
receiving current attention or which are
areas in which some hopefully new and hope-

fully creatlve legal and pohcy thought 1s'

being given.

The area of standards of conduct really
breaks down into three principal component

7/~ > parts. First, standards of conduct per se,
’ which over the last year and a half has popu-

larly become known as the ‘ gratultles" areav
This area involves questions of both regu]a-'
tory compliance as such and “appearance.”

Secondly, what I call true conflicts of interest. ‘

These can be violations of statutory law, vio-
lations of regulations, or again, credte simply
an “appearance” problem. The third topic
mvolves certain current developments in the
area of post-government employment actions
and limitations. I will discuss certain hlgh—
lights in each of these three areas.

First, I would like to emphasize that this

particular area, standards of conduct, ethics,
call it what you will, has tradltionally been
peculiarly the respons1b111ty of the lawyers in

the Department of Defense, both civilian and:

military, whether in the Office of the Secretary
of Defense, the direct defernise agencies or
the several military departments. This is
logical because, by training and experience,
lawyers are really best equipped to focus on
these particular matters. Businessmen and
policy makers, partly because of  different

/ \ training, partly because of different experi-

ence, are simply not as oriented as are the
lawyers to these 1ssues, not perhaps as densi-
tive to them.

‘This leads me to comment on several points
comparing the government and the military

" legal and policy-making world with ‘commer-
cial c1v1han law and business dec1s1on makmg

Fu‘st, there has been. a lot of pubhclty over
the last year and a half about foreign pay-
ments, bribes, 1llega1 pohtlcal contributions
and the like. I have had the pnvuege and the
highly educational experience in the last six

-months of representing the Department of

Defense on Secretary Richardson’s Task Force

-on Questionable Payments Abroad. The only

general conclusion I can draw from the Task
Force experience is that I knew that in
American private corporate life there was a
substantial amount of questionable, improper
and, in many cases illegal, payment activity,
but I must say that I am now amazed at the
extent, breadth and depth of that activity.

*‘What particularly surprised and somewhat

discouraged me, but I think we can do some-
thing about it, is that in many cases the law-
yers who worked for the corporation involved
{these were full-time salaried lawyers) not
only knew and looked the other way, but in
many. cases, aetlvely cooperated.in the imple-
mentation of the schemes. My office has had
correspondence back and forth with the chair-
men of the board, presidents, and general
counsels of a number of major defense con-

tractors on some relatively minor gratuities
-problems, hunting lodges, luncheons and the

like. The correspondence back from the cor-
porations in many instances has indicated that

‘they feel very squarely that there are two
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standards of ethics or behavior with ‘which
they must comply: the one which is common
in the commercial world, where what the
Department of Defense now forbids is repre-
sented by the corporations as every-day,
common, accepted, expected and necessary
practice; and the tough standards which are
being applied in the government in general,
and I think most strictly, most completely,
and more appropriately in the Department
of Defense. -

‘Second, I think personally that, as in 80
many other areas beginning principally with

the second World War experience, the Depart-
ment of Defense and ‘the military services

have been, and will have to be the “initiators,” -

as, for example, operations and systems anal-
ysis. In the ethical standards effort, both in
the military services and in the commercial
world, the initiative and the fundamental
responsibility to generate acceptance of those

standards is inevitably going to have to come

from the lawyer—from us. In fact, I can

foresee in military legal practlce that there
will be cases arising where the lawyers are

going to be caught—my expression is—*be-
tween their two oaths.” In civilian life, of
course, a practicing lawyer just takes'one
oath as a member of the bar and officer of the
court. In the military and government service
there are two oaths, one an oath of office,
and of course, the other oath as an officer of

the court. On occasion, those two oaths are

g'omg to produce conflicting duties. Questions
have arisen from time to time in connection
with the obligation of JAG officers in the
field to report up through channels law of war
violations of which they become aware. If they
apprise their local commander, and he in effect
suppresses the report, what is the JAG of-
ficer’'s duty? Regulations of the different mili-
tary departments at present I think express
this duty slightly differently, We have re-
cently been wrestling with the questions of
the duty of JAG’s in the field to report intelli-
gence law violations, a new field based on the
President’s  Executive Order issued late last
winter. Here the same issue arises. The tradi-
tional posture is that the lawyer has a sole

duty, i.e., to his clients. That has been true in
civilian life and has also been true in. the
military environment. However, what if that
client himself, despite the lawyer's advice,
insists and persists in doing something which
is outright illegal ? Does the lawyer then have
a duty to report up through separate JAG
command channels regardless of his normal
duty to his own commander? I think the an-
swer is “Yes.” These issues are also going to
grise in the standards of conduct and ethics
area from time to time.

+ What I would also like to make clear is
that the lawyers should not over the long haul,
have a first-instance standing and continuing.
management responsibility in the standards of
conduct, conflicts of interest and post-employ-
ment problem areas. What the lawyer should
be doing at all levels, beginning with the Office
of the Secretary of Defense and the three
military departments at the Pentagon, is care-
fully creating, developing and articulating the
standards, the procedures, interpretations and
rules and then having the appropriate admin-
istrative and/or personnel offices include
clearances of financial interest records and
possible gratuity violations for promotion’
purposes and the like into the regular admin-
istrative and or personnel offices include
lawyers are left only with the normal lawyer’s
interpretation and advice function. I will talk
later about some of the administrative pro-
cedural issues with which we are presently
dealing in the Office of the Secretary of De-
fense. A number of these issues are in a sense
new, and they are in many cases too new to
have gone down through the system yet. My
key point is that much of what should be the
new policies will not be developed and not be
put firmly into place unless the lawyers take
the initiative in structuring what those poli-
cies should be. The lawyers should not, how-
ever, get embroiled in the day-to-day admin-
istration of those policies once they have been
developed

Now as to the first of the substantive topics
1 indicated earlier, so-called standards of con-
duct, or for short hand purposes currently
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called “gratuities.” The background here pre-
cedes my tenure in office. I understand that
the current interest really started in June or
July of 1975 with the first disclosures of the
so-called Northrop hunting lodge incidents on
the Eastern Shore of Maryland. Quite frankly,
the Department’s response to these problems
through the six months from July 1975 to
about January 1976 was rather spotty, erratic,
unmanaged and incomplete. Since the first of
this year the effort has benefitted from greater
continuous attention and an attempt to ration-
alize what was being done into some sort of
coherent structure. I recognize that, off and
on in the last twenty years or so in the history
of the Department of Defense and the military

services, there have been ethics or moral

“crusades” from time to time, sort of ‘“fits of
ethics” in"which useful things hopefully have
been done. These efforts have died down, years
have passed, and people have in a sense fallen

back into the old habits until, in effect, a new

crusade was launched. What we hope this
time is that we are putting into place a new
and permsnent policy and procedures so that
adherence to a high set of standards of con-
duct will be a continuing part of the Depart-
ment's operations and will not be dependent
upon pressures from the press or other out-
side forces or just who happens to be in what
office at any particular point in time. '

I think that we have probably now seen all
or most of the incidents from prior to 1976

which are liable to surface. We had a flurry.

of publicity last winter and spring about those
incidents. All of them have not been disposed
of ; most have, I would suspect that from this
point forward, we will have fewer incidents
arising than in the past because there has been
a very useful in terrorem effect of the opera-
tions which have taken place over the last
year, Another very important point is that,
notwithstanding the views of Senator Prox-
mire and some others who have expressed an

active interest in this field, the Department of

Defense has not launched, and has no inten-
tion of launching, a general inquiry crusade.
In other words, we do not intend to go out
directly, or indirectly, and ask everyone in
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sight: “Have you ever committed any violation
of our regulations dealing with standards of
conduct?”’ We just do not think that is a good
management technique. We are acting and
reacting to disclosures which are brought to
our attention. We have been criticized that we
are being too passive about this kind of ac-
tivity, but I assure you that a very conscious
management judgment has been made to
handle this area the way it is being handled.

The primary sources of our information have

been disclosures in the press and disclosures
from congressional committees. Back last win-
ter, on several occasions we approached, ‘on
our own initiative, the forty-three largest
defense contractors in the country and asked-
them what they knew from their point of view
about their improper activities involving De-
partment of Defense personnel. That inquiry
produced some useful information, including
some very meticulously-worded avoidances of
the question, and we are still engaged in con-
tinuing dialog with a number of these com-
panies. Another valuable source of informa-
tion has been routine audits of defense
contractors by the Defense Contract Audit
Agency (DCAA), and last spring we had
special audits done of the Washington repre-
sentative offices of ten of the major defense
contractors. Those special audits produced
some fascinating information. I might say in
this connection that DCAA was initially not
exactly wildly enthusiastic about adding to
their routine audit activities on a continuing
basis the types of inquiries which we would
like to have added, but I think we are going
to work that problem out successfully. It is
important to have a regular source of inter-
nally generated data as to possible violations.

As far as processing any allegations of
violations of standards of conduct rules is
concerned, in the late winter and the early
spring The Judge Advocates General of the
several services and we, in cooperation,
worked out a series of guidelines both for
procedure and for substance in processing
the gratuities or standards of conduct vio-
lations which had then come to light and
which have come to light since. Basically
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as. to. procedure, some of these violations
involve. Office of the Secretary of Defense
personnel and my own office has been
dealing with these directly. The others, as.
they surface, have been referred directly to
the military departments. Essentially, what
we did was to develop a fairly straightforward
questionnaire directed to the individual about
whom an allegation had been made, and each
of the departments has handled these in a
different way. Some have used the question-
naire as such, some have sat down and talked
to the people individually using the question-
naire as a reference, and others have made up
their own modified questionnaire. In our dis-
cussions, we concluded that some sort of a
legal rxghts warning was appropriate at the
outset of these inquiries because the facts
involved could lead to something which could
constitute a violation of law and might require
quite formal disciplinary. proceedings.

On the whole we have had excellent coopera-
tion from the about 150 or so individuals,
civilian and military, who to date have one
way or another been alleged to have violated
the standards of conduct. Usually the response
is perfectly frank and straightforward; and-
the initial inquiry and the one response dis-
poses of the matter. To date the maximum, in
effect, “punitive” action taken has been so-
called letters of admonition’ which were de-
signed so that they would be delivered and
filed but they would not appear in- the indi-
vidual’s official personnel file. There are still
a number of cases in several of the military
departments which may well lead to something
more than a letter of admonition, but to my
knowledge, at the present time, nothing more
than a letter of admonition has been issued.
Qur goal in this procedure, of course, has
been to deal. with' the problems as expedi-
tiously as possible to protect the rights of the
individual involved and to use the handling of
these cases, quite frankly, to deliver a deter-
rent message to the rest of our community.

We also attempted in these guidelines to;

deal with a number of special issues which
obviously require special treatment, What

about aides to general officers? What is their
duty? To do whatever the general asks them
to do, or do they have a duty to counsel a
general and perhaps say he should not be

doing something? If the general says “I'll do.

it anyway,” then, what does the aide 'do?
Exercise his own independent judgment?
What about legislative .and liaison ‘escort of-
ficers, who as we know, are called upon to do
some very unusual things from time to time?
Where does the line get drawn for them" ‘

On one issue we irritated Senator Proxmlre
quite substantially when all of this broke last

spring. NASA was, in effect, on his carpet at

the same time we were. When NASA proc-

essed its original Northrop hunting lodge

cases, it asked each of its senior personnel,
including those about whom allegations had
been made, whether they knew of any viola-

tions of the standards of. conduct regulations

by any other NASA personne] even those
about whom no gllegations had been made—
what we call the “tattling” concept. The De-
partment of Defense made a very conscious
and deliberate policy decision right then not
to ask anyone about any possible violations
by anyone else unless we received some inde-
pendent information as to a possible violation.
Just recently we have had to deal specifically
with this problem. Senator Proxmire wrote
us a letter about a month ago, which I had
fully expected for about three months, in

effect saying: “How can you reconcile your:
‘anti-tattling position' with the existence of

the toleration clause in the West Point Honor
Code?” I must say that preparing the answer

- to that letter was one of the more difficult Jobs

we have had in recent times.

Substantively, it is clear now that there
were various exceptions built into the direc-
tives dealing with standards of conduct on
which a number of those about whom alle-
gations had been made and many others. as to
whom no allegations have surfaced had relied
for a substantial period of time. There was

an exception recognizing that entertainment

activities constituting customary exchanges of
social amenities between personal friends

‘/-N‘




were acceptable. That exception was removed
from the directive in November 1975 and, in
effect, it no longer can be relied on. However,
there are other exceptions in the basic direc-
tive and regulations which can still be relied
on and as to which we have attempted over
the last eight or nine months to clarify poli-
- cies, There are just two of these. One is
attendance at contractor and trade association-
type functions. The policy previously was, and
is now, that attendance at these functions
both by military and civilian personnel, offi-
cers of the government, when in the interest
of the government, can take place assuming
a basic valid purpose for the association and
its activity and assuming that the seating at
these occasions is random. In other words,
contractors cannot tell the trade association:
“We would like to put Contractor X together
with General Y at a given table so that we
can hope to sell him a given weapons system.”
That is out. The seating has to be completely
random. Hospitality suites maintained by
particular companies in connection with these
meetings are out. We recently had occasion to
rule on the question of attendance of wives at
otherwise “acceptable” association meetings.
This involves attendance at the expense, in
effect, of the association. In that connection,
‘the answer was that attendance of wives at

the expense of the trade association was fine

if the industry members bring their wives as
a general rule so that, in effect, our people
would look quite out of place. You would
partly defeat the purpose of the occasion if
our wives, to the extent they wish, were not
able to accept the invitation under these cir-
cumstances. Another area that is still accep-
able practice involves public ceremonies of
individual contractors, such as dedications of
buildings and launching of ships. Again, the
same criteria apply. The attendance in effect
normally would be in the interest of the gov-
ernment. It is important, however, that the
invitations to these occasions be to the gov-
ernment and to the office, rather than to the
individuals. Normally, they come in the name
of the individual. The decision on who should
attend and how many people should attend
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should really be made as an institutional
decision by the government office involved.

To conclude on standards of conduct, I
might note that for the last four months our
office has been engaged in a complete restate-
ment, consolidation, revision, and hopefully
clarification and updating of DoD Directive
5500.7, from which all of the other standards
of conduct directives derive. In its present
form, which is now being circulated for in-
formal comment to the representatives of the
various military departments and Department
of Defense agencies who have been working
on the redraft, it will be probably less than a
third thq length of the persent directive and,
hopefully, sharper, clearer and more com-
plete.!

As to my second major topic, conflicts of
interest as such, I would like to talk briefly
about three principal areas with which we
have been concerned recently. As you know,
this area is basically statutory, and it basically
derives from a series of criminal provisions
appearing in title 18. The three subjects I
would like to talk about are Sections 205 and
209 and then, in somewhat more detail, Sec-
tion 208. A number of these sections have just
not had much happen under them for years. In
fact, I understand that, under several of them,
when matters have been referred to the De-
partment of Justice for possible action, the
Department of Justice has displayed a rather
uninterested attitude. It has traditionally not
had much enthusiasm for doing anything
about these problems. They are staffed and
organized somewhat differently over there
now, which I will comment upon shortly, and
I believe that this is now an area of greater
interest to them.

First, let’s look at Section 205. Our office
first got into this last spring in connection
with the original allegations involving former
Secretary of the Army Callaway. Section 205
is the provision, of course, which basically
forbids any officer of the government to in
any way represent anyone in any claim pro-
ceedings, or to shorthand it, in any attempt
to get something out of any other government




DA Pam 27-50-54

agency. This is a statute which basically has
not been focused upon much. Just last week
the full report from the Subcommittee of the
House Interior Committee which looked into
the whole Callaway episode was published,
and we are in the process of reading it with
care in our office, I think we are going to be
able to derive from that episode a series of
what I would. call re-stated “house rules” on
points which probably were settled 2 long time
ago and, if they were not, should have been.
They will be resolved now. For example, let
me extract two things here from the Callaway
exercise. First, it is fairly clear that Secretary
Callaway wrote various letters to do with his
private business activities on Secretary of the
Army letterhead. I am told that back in 1953
or 1954 then Secretary of the Air Force Tal-
bott was fired out of hand for doing exactly
the same thing. I thought this was fairly ele-
mentary and self-evident to anyone with
common sense, but apparently this is going to
take a current restatement. Our present stand-
ards of conduct directive states quite flatly
that it is a violation of that directive for any-
one to use any government assets for private
purposes. I think it would be fair to say
that most of us on occasion will make per-
sonal (hopefully only local) telephone ecalls
over government telephone instruments and
may have our secretary type a few personal
letters. There obviously is a de minimus
concept in this area that no one is going to
worry about, but it is fairly clear that, deriv-
ing somewhat from the Callaway case, this is
going to take some restatement for emphasis
purposes. Incidentally, I should note that the
Callaway case was called to the attention of
the Department of Justice first by our office
back last March when it first broke. Justice
is still investigating that matter,? and we
now have two other matters in which we are
now engaged in discussion with Justice also
involving Section 205. This Section is very
important because it applies to all officers of
the government, civilian and military alike,
and basically the only way to.stay out of
potential trouble with it is not ever even to
make the first telephone call or inquiry to
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any other government office or agency with
regard to any matter on behalf of anyone

‘outszde the government which may involve

that agency. This really becomes a black and
white rule

Now, let me turn to Sectlon 209 That is the
section which in shorthand form, basically
forbids any supplement of the salary of an
officer of ‘the government. This is an area
which, when 1 first came across it last spring,
puzzled me immensely because I was shown
two or three opinions of the Department of
Justice which quite frankly just did not make

- sense. Late in the spring we discovered that

the Energy Research and Development Ad-

- ministration had put a question before the De-

partment of Justice involving Section 209 as
applicable to ‘a General Electric Company
plan. Out of that question in the middle of the
summer came a new opinion from the Office of
the Legal Counsel at Justice which now does
make sense, and it rescinded all previous
opinions. Basically, what the law adds up to
here is that an officer of the government can
receive income from private sources while he

- is receiving his government salary if that in-

come (not 1nvestment income, but income for
services) is for services rendered prior to the
government employment and the amount is
fixed or liquidated determined upon the value
of those prior services rendered prior to the
service with the government.

The interesting problem is thata number of
corporations have varying policies as to pay-
ment of “departure” amounts to departing

. employees under different circumstances. They

may go into another line of business. They
may go into a university teaching position. A
number of them will come with the govern-

"‘ment. The Justice Department had originally

ruled on the G.E. plan and said that it was
alright so that, if someone came with the De-
partment of Defenss from G.E. drawing these
extra payments of, say $20,000 a year for the
following three years, he was not violating

Section 209. However, when that same G.E.

plan was looked into more closely this spring,
it was discovered, as we had suspected, be-




cause we had & G.E. problem at ‘the same time
and raised this issue coincidentally  with

ERDA, that the G.E. plan had deliberately -

been designed only for those people who were,
in fact, leaving for government service. That,
of course, poses a problem. If the employer
has a general plan in which he makes extra
payments for. the value of past serv1ces for

someone who goes to other places, and the

. government as well, fine. However, if the

real purpose of the plan, notwithstanding the

“surface wording” which any competent cor-
porate counsel can write to avoid the statute,
is only to compensate those who go with the

government, then we have a statutory viola-

tion. Our office now has two of these matters
over to the hands of the Justice Department.
Section 209, of course, does permit a continu-
ance of fringe benefits while the officer is with
- the government. The Section recognizes par-
~ticipation in group life and group Blue Cross-
Blue Shield and the like plans, and continua-
tion of participation in retirement plans, al-
though normally not the continuance of the
accrual of years of service while with the gov-
~ ernment, but just the preservation of the

rights which had accrued prior to the govern-

ment service—rather a “leave of absence” con-
cept. This again is an area which, my impres-
sion is, has simply not had much attention
prior to the last six months but is a problem
which can arise at almost any level.

Finally, I would like to discuss Section 208.
Incidentally, “special government employees,”
who can be consultants or part-time employ-
ees, do fall into these sections, as well as full-
* time officers or employees of the government.
Section 208, in effect, says that it is a crime

for any officer of the government to partici-

pate in, make.a recommendation with regard
to or make a decision or finding in any matter
in which he has a “financial interest.” If you
read this section too quickly, you can be de-
ceived. What ‘it says is that there must be
personal and substantial participation by the
officer in the matter in which he has a finan-

cial interest. There must be about a dozen or

fifteen court decisions annotated under this
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~ section. None of them are helpful on any

of the issues that make a difference. In short,
there really is no useful law. What is “per-
sonal” participation? What is “substantial”
participation ? Those are both requirements on
the participation end.

" Contrary to considerable assumptlon there
is no requirement for substantiality on the
financial interest end. In other words, any
financial interest falls into the section. There
is no de minimis rule for financial interest in
the Department of Defense in this context. I
have discovered that the Department of Trans-
portation, for example, has published a de
minimis rule for a financial interest which is

less than the lesser of $5,000 in value in a

security of 1% of the outstanding class of
securities involved. I should note that Sec-
tion 208 (b) permits any executive department
to make exemption findings from this statute
on either of two theories: (1) to publish a
general rule in the Federal Register, which is

‘what the Department of Transportation and

some other agencies have done (DoD has
never published such a general exemption), or
(2) for the individual's superior in an indi-
vidual case to make a finding based on a par-
ticular set of facts that an interest is de
minimis. I understand that in the past such

individual case de minimis findings have been -
" made from time to time in DoD. I doubt that

we are going to see any from this point for-
ward becausge the trend is away from this type
of finding. We are now dealing so much with
appearance-type problems that, as a man-
agerial matter, even were management to be-
lieve that given stock holdings were sufficiently

~ small so as not to create a statutory problem,

and therefore, be willing to give an exemption,
I think from this point forward exemptions
would most likely not be granted because the
appearance problem would still remain.

1 would now like to speak about some aspects
of the arrangements we have worked out re-
cently with the Department of Justice in con-
nection with referring matters to them. There
are a series of so-called “delimitation” agree-

ments which go back some years. They deal
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with different types of topics, and to be per-
fectly frank ‘about it, I find them rather

confusing and somewhat incomplete. Basically '

these agreements deal with two basic matters:
(1) the allocation of investigation responsi-
bilities between the Department of Justice
and, in our case, our department and the mili-
tary departments for different types of law
violation investigations, and (2) some rules

as to when our department is obligated to

refer to the Department of Justice, for their
formal consideration from that point forward,
prospectlve violation of the various title 18
sections. Quite frankly, ‘the only ‘helpful
memorandum in ‘this area was written by

Attorney General Mitchell about four or five

years ago. That memorandum was rescinded
by Justice early this spring, and a new memo-
randum was substltuted which is not as clear.
Also in the spring, as you probablywknow a
new Public Integrity Section was created in the

Justice Department which is not in the Cnml- _

nal Division; rather it reports directly to the

Attorney General. In the beginning that Sec-

tion seems to have been looking for work. As
I indicated earlier, no great interest had been
shown at Justice in question of violations of
Sections such as 205 and 209. However, they
are quite interested now, and we have had a

series of discussions with them in -which we .

have . worked out the following procedure.
When we think we have got something which
may violate one of these sections, we are go-
ing to make, notwithstanding what some: of
the wording in the delimitation agreements
might indicate, a prehmlnary investigation of
our own with our own resources. This, to pro-
tect the individual and for management pur-
poses, will take us to the point of being rea-
sonably satisfied that there may be a violation
of law. Then what we are going to do, and
we have done in the half a dozen cases in the
last couple of months, is to sit down informally
with the Public Integrity Section to tell them
what our inevstigation indicates,' show them
some papers without leaving coples and let
them think. Then, if they wish to see the

papers formally, we send our investigative
report and supportmg materials. Then Public

" Integrity thinks again. If they are not in-

terested in the topic, they tell us informally,
and that ends it. If they are further interested
in the topic, we will then make a formal offi-
cial referral. By getting to the formal official

referral point, Justice is really then, in effect,

predetermining that they are probably going
to want to investigate this with their own
resources. If they do, that “means‘investigation
by the FBI. Whether or not Justice ultimately .
decides to prosecute would be an entirely sepa-
ratée decision. So far - this arrangement has
worked out quite well.

Our aim in the whole conﬂlct of interest
area is, in effect, to catch these ‘problems at
the outset. This has not yet taken place. We
are still dealing in my office right now w1th
stockholdings which pose poss1ble conflicts on
the part, in some cases of pre51dent1al ap-
pointees, let alone other semor people in the
Office of. the Secretary of Defense, which have
been sitting there. for a year or two and
should have been caught a lot earlier. What
we are trying to concentrate on is to develop
procedures, first for use in the Office of the
Secretary of Defense and some of these are
already filtering down into the military de-

. partments, to catch these problems at the be-

ginning, rather than later. WhenI say the be-
ginning, I mean not the first month or two
after the person is on board, but to catch them
at the beginning of the employment considera-
tion process before an offer is made or there
is an acceptance or everyone has gone to the
trouble of putting the individual on the pay-
roll; In, this connection what we are doing is
the following. As for pres1dent1al appomtees,
and this includes the military appomtments
such as the Chairman of the Joint Chiefs or
the Chiefs of Staff of the several services
which - themselves requlre Senate confirma-
tion, we are working jointly with the staff of
the Senate Armed Services Committee and the
White House Personnel Office to make certain
that the information filed in all those three
places is the same, which it hasn’t always
been. This makes sense, and any problems are




eliminated right at the outset. At.Secretary
Rumsfeld’s request about six months age, we
instituted, as part of the three and four. star
generzal officer appointment promotion and re-
assignment processes, a requirement, which
is now in the hands of military. departments
rather than being done by our office, that the
papers which come forward include a certifica-
tion that the officer’s latest Financial Interest
Statement on Form 1555 has been reviewed
and is free of problems and that any records
pertaining to.standards of conduct or gratui-
ties violations have been reviewed and. that
there are no problems. I might note that some

interesting items have come to light through

that process to date. Secretary Rumsfeld also
wanted to extend this procedure right down
to one and two star promotions and reassign-
ments. Some administrative problems of pos-
sible promotion board “leaks,” which are un-
derstandable, showed up at that point. How-
ever, something has just occurred within the
last week which has caused me to take a whole
new look to see whether those administrative
problems are really insuperable. My guess is
that this proeess will be brought down through
all general and flag officer appointments and
rea351g'nments in due course.

Beyond these rather umque groups, we are
going to carry a clearer and earlier procedure
to pick up the others that should be picked
up— Schedule C’s, consultants, experts, and
eventually, and this involves a lot of steps to
gt there from here, anyone who, by the virtue
of the position once he gets in it, will be sub-
ject to the annual Financial Interest State-
ment filing requirement on Form 1555. What
we have discovered is that, as part of hiring
in-process in some cases copies of DoD Direc-
tive 5500.7 are  handed out; in some cases,
they are not.:In any case, they are handed out,
but there is no requirement that the new em-
ployee come back later and sign something
acknowledging that he has read and under-
stands the Directive. If after someone is on
board he will be required to file a 1555, he
should fill oneé out as part of the initial employ-

‘ment consideration process, have it rev1ewed
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and checked out. at that point by Personnel,
with the assistance of whatever legal advice is
necessary. The appointment should not be
processed further until all posmble questions
are eliminated.

As to the annual ﬁllngs on Forms 1555,
with which all of you are familiar, we are in
the process of revising the forms. One defect,
for example, is that the form is filed annually

and does not require a report of “in and out”

transactions which have occurred during the
year. It just speaks as of the filing date which
is the close of the year, formerly June 30th,
which will be revised to September 30, the new
government fiscal year end. Insider trading
reports which have to be filed by officers of
publicly-held companies with the SEC, for
example, require transactions, sales and pur-
chases to be reported upon when they occur.
Our forms do not. We depend upon the indi-
vidual involved remembering to file an amend-
ment or supplement to his form, and most
people do not think about it. So, in these
forms we are going to require reports of

transactions which have occurred during the

course .of the year as well.

In thls area a change was made last June,
which was slightly controversial, for the forms
which were filed as of June 30. For the first
time we required those forms to be first given
to the individual’s immediate supervisor for
review. We have had a suggestion of Privacy
Act issues, and I understand that the Civil
Service Commission may be unhappy with
what we have done. We have not heard from
them officially. We will wait until we do. The
problem was these 1555’s were previously
being filed directly with what the regulations
call the Ethics Counselor, which in many
cases is, in effect, a legal office. The presump-
tion was that the legal office would be equip-
ped in the first instance to know enough about
the exact duties of the employee to be able to
judge what might or might not pose a conflict.
That seemed rather unrealistic. On the other
hand, the employee’s immediate supervisor

. should know very well what contract and what

companies the employee is having contact
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with and can immediately flag for the legal
office what issues should be attended.to. The
privacy issue seemed not to be of much signif-
icance, because we never did and still do not
require any discl'os_ure of the extent of ‘the
financial interest. As I stated earlier, Section
208, on the ﬁnanclal ‘interest end, does not
have a de mmwms concept, and we do not plan
to create one. Therefore, whether the indi-

14

vidual has one share of Boeing Aircraft or ’

10,000 shares is irrelevant. The only issue is
that he has an intereSt in Boeing and then you
look at the problem from that point forward.

Several other policies we have changed in
the last few months. Incidentally, when I -said
before that there ‘is no standing exemption
from Section 208 in the Department of De-
fense, there is none published in the Federal
Register. I have discovered, as reflected in the
Directive, that there has been one “in-house
exemption” and that is for what is called
an investment in & diversified and widely-held
investment company. This was designed to
take care of mutual fund investments, and I
have no trouble with the rule. However, sev-
eral months age (what we have been doing,
1nc1dentally, is reviewing, I think w1th greater
care than previously, all of these 1565°s filed
in the Office of the Secretary of Defense as
of June 30th and dlscovered all sorts of inter-
estmg things) we dlscovered that a presn-
dential appomtee had a very substantlal in-
vestment in what turned out to be a non-
d1vers1ﬁed but widely-held investment com-
pany. The name of the fund on the Form 1555
just did not seem to us to be a “normal” mu-
tual fund; so we looked it up in Standard
and Poors’ and Moody’s, and found exactly
what we suspected—that this. company had
a more than 50 percent or controlling inter-
est. in three compames, two at the second tier
and one at the third tier, that degree of in-
direction, which was defense contractors on
the Defense Statistical List. It just so hap-
pened that this particular appointee had busi-
ness crossing his desk which related to the
industry in which:those companies. were in-
volved. The company must be not only widely-

held, but also diversified; what diversified
means is that the mutual fund or investment
company’s interest cannot constitute anythmg
which would give them the ability to control,
directly or mdlrectly, the mvestments at any
level down. :

We are also Working on trust relationships.
I have heard all sorts of popular assumptions
about the creation of blind trusts, none of
which have made much sense, and we are near-
ing the end of an analysis and plan to publish
a set of guidelines as to trust relationships—
what sort of relationship as settlor, as trustee,
as current income beneficiary, as contingent
beneficiary, first, second or third removed,
trusts for the benefit of wives, children, people
in the same household, people not in the same
household which the individual has a legal or
perhaps & practlcal obhgatlon to support finan-
cially, will create a possible conflict problem.

‘We are going to try to publish guldance on all

of these issues because the issues there are a
lot more subtle than have’ been generally as-
sunied.

One point I would like to stress is that,' to
date, when a financial interest which would
raise a Section 208 type problem has been fo-
cused on, the automatic assumption has been
that completing a disqualification form on the
individual acting in any way with regard to
that company as a matter of record will solve
the problem. Or, perhaps in the case of an in-
dividual investment, that the sale of that secu-
rity would, in effect, solve the problem. How-
ever, what we have run into is a number of
cases where the breadth and the diversity of
the investments of the individual concerned
was such that disqualification would not really
solve the problem. The officer could not sell as

‘a practical matter for tax and other reasons

and said so flatly. Disqualification would not
solve the problem either, because if the officer
filed all of the necessary disqualifications,
there would be no job left for him to perform.
We have had some questions recently on a
fairly senior level in the Office of the Secretary
of Defense where this has been the case. The
only solution is separation. Those -problems




should not be caught a year or two years after
the officer or employee is brought on board.
Those are the problems that have to be caught
when the officer first starts talking the possi-
bxllty of employment in the Department of
Defense. If, as [ mdlcated before, we lawyers
do the creative thinking and the personne] and
administrative do the types of structurmg of
policies and procedures to catch all these prob-
lems as part of the initial hiring discussion
and personnel review process, then we would
not run into any of these problems later on.

'Briefly on topic three, post employment
issues, I will not say anything about all of the
standard statutory post-government service
selling restrictions and the like. You are all
familiar with those. What I would like to talk
about, however, just briefly are some policies
that we have developed quite recently which
we have written down for our own office but
which have not gone beyond us yet. They will.
For example, how you should handle the prob-
lems of officers and employees departing gov-
ernment employment for civilian employment.
There have been several rather celebrated
cases recently, one involving the Under Secre-
tary. of the Air Force, which caused a certain
amount of controversy up on the Hill. We have
developed a series of “house rules” as follows.
First, it is a good idea, as soon-as an officer of
the government, military or civilian, has de-
cided that he wants to go do other things, for
him to notify his superior and say: “Look, I
am thinking of leaving. I want to go out and
see what is out there in the civilian job mar-
ket.” Then the superior is aware that the em-

- ployee -is looking and does not hear about it

from all sorts of odd third-hand sources. Sec-
ondly, as soon as an individual undertakes any
kind of serious discussions with a particular
company about a job, salary, and the like; he
ought to let his superior know that he has
reached ‘that stage too. Third, as soon as the
individual has made a deal, and that does not
necessarily mean a formal-agreement or letter
of offer or letter of acceptance, but made a
deal, then he should report back to his superior
and to his subordinates, just as if it were a
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formal disqualification because of a stock in-
terest. Depending on the nature of the em-
ployee’s job, it may be that he cannot have a
substantlally delayed departure perxod Other-
wise, the appearance of conflict may be such
that that risk is not worth assuming from the
point of view of the department. This is an
issue that we have wrestled with several times
recently. After an employee makes a firm deal
to go with a company which may create a gen-
uine “appearance” problem w1th regard to his
continuing government dutles can you have
him keep performing his present duties for
next three or four months, or really should he
leave with just time enough to clean out his
desk? These are very delicate issues. This area,
again, has not had enough specific attention
prior to this point in time. . .

Let me conclude by saying once again th‘at
the initiative to make progress in this area
really lies with all of us and that it will take
strict, contmuous and consc1entlous effort and
attention. I might say, in case what I have al-
ready said gives any suggestion that the De-
partment of Defense has been asleep at the

. switceh, I think that is not the case. I have tried

fairly carefully to find out what other govern-
ment departments and agencies have or have
not been doing in this area in not only the his-
toric past but in, say, the last year and a ha]f
the perlod of primary attentlon As some of
you may know, the GAO has published a series
of individual studies over the last year on
about ten or twelve other executive depart-
ments or independent agencies. If you read
those, and I get all sorts of calls from the Gen-
eral Counsels at other government depart-
ments and agencies saying “I have got the fol-
lowing problem. How would you fellows han-
dle it?”, I can tell you without hesitation that
we are light years ahead right now of anyone
else in the federal government. I am confident
that we will stay ahead and that we will im-
prove in many ways what we are already
doing. To go back to one of my opening points;
I look upon what we are doing in this area as,
again, setting the pace as the federal govern-
ment has done in'so many other areas. As I in-
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dicated before, I think part of our job is to set
an example, to set a standard which will not
only. increase and hold the confidence of the
general electorate in the validity of the federal
government but set standards which hopefully
private corporate enterprise will want to emu-
late and follow. Thank you very much.

Notes

1. The restated DoD Directive 5500.7 was, in fact,
published in the Federal Register for public comment
in:December 1976 and signed, and made effective, by
the Secretary of Defense in January 1977. -

2. The  Department of Justice subsequently deter-
mined that there was insufficient ‘ground to proceed
crlmmally in the Callaway matter.

Professional Responsibility '
Criminal Law Division, OTJAG .

The OTJ AG Professmnal Ethics Commlttee
recently considered a case 1nvolv1ng the ques-
tion whether an assistant trial counsel’s con-
duct of the post-trial interview of an accused
in the area confinement facility constituted a
violation of D1sc1phnary Rule (DR) 7—104
(A) (1) which states:

During the course of his representation of
a client a lawyer shall not communicate or

cause another to communicate on the sub-

ject of the representation with a party he
knows to be represented by a lawyer in
that matter unless he has the prior con-
sent of the lawyer representing such other
party or is authorized by law to do so.

Subsequent to the accused’s conviction by
general court-martial, CPT H, who was de-
tailed as assistant trial counsel, conducted the
post-trial interview of the accused. At the out-
set of the interview the accused was advised
of his rights under Article 81, UCMJ. He was
also advised that his defense counsel would be
obtained if he so desired. The accused indi-
cated his willingness to answer questions with-
out his counsel being present and CPT H pro-
ceeded with the interview. CPT H gave his in-
terview notes to the Chief Legal Clerk and did
not participate further in the review of the ac-
cused’s court-martial. It was established that
the procedure was used at the behest of the
Chief of Military Justice, based in part upon
CPT H'’s fluency in Spanish, the accused’s pri-
mary language.

The OTJAG Ethics,Committee concluded
that CPT H improperly communicated with

the accused without the prlor consent of the
accused’s counsel. CPT H’s duties as assistant
trial counsel involved him in the contmulng
representation of the government in that case.
Therefore, his interview of_ the accused with-
out first obtaining the consent of the accused’s
counsel constituted the type communication
specifically prohibited by DR 7-104(A) (1).
The fact that the accused was given a chance

‘, to request his counsel’s presence was not ger-
< mane; the rule requires that prior consent be
. obtained from the party’s counsel rather than

the party.

- Based on its finding of the violation of DR
7<104(A) (1), the OTJAG Professional Ethics
Committee recommended that CPT H’s imme-
diate' supervisor be directed to counsel him
concerning his conduct in this case. TJAG ap-
proved the ﬁndmg' of the Ethics Committee
and forwarded a copy of the opinion to CPT
H's superior for dlsposutlon deemed appropri-
ate.

The OTJ AG Professional Ethlcs Commlttee
also recently considered the question whether
a trial counsel’s advice to an accused to coop-
erate with the government during questioning
by investigators const1tuted a v1olat10n of Dis-
c1p11nary Rule (DR) 7-104(A) (2) which pro-
v1des

E Durmg the course of his representatlon
of a client a lawyer shall not: (2) Give
yadv1ce to a person who is not represented”_
by a lawyer, other than the advice to se-
cure counsel, if the interests of such per-
son are or have a reasonable p0351b111ty of

—,
P
;
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being in conflict w1th the mterests of his
client. :

The accused was apprehended as a suspect
in drug offenses and taken to a military police
station for questioning. He stated that he
might answer questions about persons dealing
in drugs if provided a lawyer. It was after
duty hours and the investigators arranged to
have CPT O, whose regular assignment was
trial counsel, come to the station. CPT O in-
troduced himself to the accused as a trial

counsel and properly explained his function as

- a prosecutor. During the ensuing interroga-
tion, with most of the questioning done by
CPT O, the accuised answered questions. Act-
ing on CPT O’s advice and explanation of pos-
sible benefits to be derived from cooperating
with the government, the accused also dis-
closed the name of a suspected drug user.

At the accused's later trial for possession of
drugs, evolving from his apprehension, CPT O
was the trial counsel. After hearing evidence
on a defense motion to disqualify CPT O as
trial counsel because he had prevmusly acted
as counsel for the accused in the same case,
and hearing CPT O state that no ev1dence
against the accused was obtained as a result of
the interrogation, the trial judge demed the
motmn

Despite CPT O’s explanation to the accused -
of his function as a trial counsel, the OTJAG
Ethics Committee concluded that his conduct
in advising the accused constituted a violation
of DR 7-104(A)(2). The Committee con-
cluded that the formal inquiry into CPT O’s
conduct was sufficient to emphasize the im-
propriety of his conduct and that no further
action by TJAG was required.

Policy for Providing ‘Assistance to
. Staff Judge Advocates

" The Office of The Judge Advocate General

1. The following research and support may
be provided by OTJAG to Staff Judge Advo-
cates and military and civilian legal officers
.assigned to CONUS and oversea commands
and installations: o :

2. Written legal opmlons of The Judge _

Advocate General

‘b. On an emergency bas:s oral -advice,
research, and reference to pertinent statutes,
legislative ‘history, directives, instructions,
regulations, and other printed material, usu-
ally in response to telephone requests. In such
c1rcumstances ‘the requester will be advised
that the 1nformat10npr0v1ded does not consti-

tute an opinion of The Judge Advocate Gen-

eral regarding the issues presented,

, 4 f
2. As The Judge Advocate General is the
legal advisor to the Secretary of the Army and
the Army Staﬁ-‘ extreme care must be exer-
cised to insure that, in prov1d1ng assistance to
individual ‘service members and military law-

yers, an opinion is not given by the Office of
The Judge Advocate General to an interested
party in a matter which may come before The
Judge Advocate General in his official capac-
ity. The appearance or existence of conflicts of
mterest ‘must be avo1ded

3. The followmg gu1dance is provxded in
submitting requests for OTJAG assistance.

a. All requests should emanate from, or
be approved by, the Staff or Command Judge
Advocate. Response will' not ordinarily be

‘made to requests from trial counsel. If a re-

quest is received from a trial counsel, and
reply is considered appropriate, the response
will be provided to the Staff Judge Advocate.
Responses to requests received from defense
counsel will depend upon the nature of the re-
quest, but normally any response will be by
the Chief, Defense Appellate Division. - °

b. Except in emergencies, 'requests will
be in writing, signed by the Staff or Command
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~ Judge 'Advocate, and forwarded through tech-
nical channels (e.g., SJA of intermediate

higher headquarters). “For the Commander’

signatures are inappropriate.

‘c. The attorney requesting assistance

must have exhausted all research facilities

reasonably available to him. The product of
such research, and conclusions based thereon,
should be submitted as an inclosure to the re-
quest for assistance.

. d. Unnecessarily multiple and unduly
complex questions should be avoided. Ques-
tions involving DA policy ‘determinations be-
yond the purview of OTJAG should not be for-
warded through technical channels. Hypothetl-
cal questions will not be answered.

4. The followmg exceptions to the above
apply:

a. Direct communlcatlon between Staff
Judge Advocates and The Judge Advocate
.General is authorized pursuant to Artlcle 6b,
UCMJ, as appropriate.

b. Correspondence to the Internatlonal
Aﬂ:‘alrs Division may be forwarded dlrectly to

’ OTJAG however, an informatxon copy should

be provided the SJA of 1ntermed1ate hlgher
headquarters

- ¢~ In ‘matters pertammg to civil litiga-
tion (AR 27-40), direct contact between judge
advocates and action attorneys in the Litiga-
tion Division, OTJAG, is encouraged on all
matters before State and Federal Courts in
whlch the Army has an official interest.

d. In matters pertaining to the settle-
ment of administrative claims, direct contact
between military and civilian legal officers at
commands and installations and action attor-
neys at the U.S. Army Claims Service is en-
couraged (see para. 1 8, AR 27-20).

e. Direct commumcatlon is authorlzed
between Staff Judge Advocates and the Legal
Assistance Office, OTJAG for assistance in
obtaining mformatlon which is not available
from local sources.

"'f. Defense Counsel in the ﬁeld are au-
thorlzed to communicate directly with mem-
bers of the. Field Defense Services Branch;

" Defense Appellate Division, U. S. Army Legal

Serv1ces Agency

J udiciary Notes
U.S. A1 my Judwmry

RECURRING ERRORS AND IRREGULARI- -

TIES

1. Convening Authority’s Action. In the ex- -
amination of cases under Article 69, UCMJ,
the following errors in the ACTION have been -

noted.

a. If the sentence has been properly ordered

into executicn, the ACTION should not state
that “The iorfeitures shall apply to pay be-

action”.:

b. When a place of confinement is desig-‘ '

nated, the language prescribed in paragraph
4-2d, AR 27-10, should be used Thus, when

'2-24b (4), AR 27-10,

coming due on and after the date of thls» - of a judge advocate. Accordingly, a commis-

a sentence to conﬁnement is approved ‘and

~ ordered executed, the following words should
" be ‘used:.

“The accused will be- confined in
(name of facility) and the confinement will

" be served therein or elsewhere as competent

authority may direct”. .

2 Supervnsory Revlew. Rev1ew of records of
trial pursuant to Article 65(c), ‘"UCMJ, para-
graph 94, MCM 1969 (Rev.), and paragraph
is ‘the responsibility

gloned officer who is attending the Funded

Legal Educatlon Program or the Excess Leave

Program is not empowered to sign the
stamped notation on the record and the pro-
.mulgatmg court-martlal order to show that




review has been complete and that the case
is final in law. A judge advocate who has
acted as trial counsel in the case is likewise
disqualified. See Article 6(a), UCMJ.

3. Administrative Notes from Clérk of Court.
In order to provide the original convening
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authority with the results of appellate review,
and to allow staff judge advocate offices of
these commands to close out their files, the
general court-martial jurisdiction responsible
for publishing final orders should forward a
copy to the command which convened the
Court.

_Coﬁvention on the Extradition of Terrorists
International Affairs Division, OTJAG

The European Convention on the Suppres-
sion of Terrorism' was opened for signatures
on January 27, 1977. The Convention was

signed on that day by seventeen of the nine-

teen Council of Europe Member States, Ire-
land and Malta being the only two refusing
1o sign. However, before the Convention enters

into force, it must be ratified by at least three'

signatory states. The Convention was the
result of a joint idea presented to the Council

of Europe by the Federal Republic of Ger-
many and France and is reportedly designed

to close lcopholes in international law such

as the one originally resorted to recently when |

an Athens court of first instance turned down

a West German extradition request for the

fugitive terrorist Rolf Phole.z

In article 1, the Convention lists six cate-
gories of offenses that might have formerly
been considered political offenses in extradi-
tion cases under customary international law
but which shall no longer. be so regarded
between the partles Specifically, article 1
states as follows:

Art. 1. For the purposes of extradition
between Contracting States, none of the

‘following offences shall be regarded as a

political offence or as an offence connected
with a political offence or as an offence in-
'spxred by political motives:

a. an offence within the scope 6f the Con-

vention for the Suppression of Unlawful
- Seizure of Aircraft, signed at The Hague
~on 16 December 1970

‘b. an offence within the scope of the Con-

. vention for the Suppression of Unlawful
~Acts against the Safety of Civil Avia-
tion, signed at Montreal on 23 Septem-

" ber 1971;

c. a serious offence involving an attack
against the life, physical integrity or
liberty of internationally protected per-
sons, including diplomatic agents;

d. an offence involving _kidnapping, the
taking of a hostage or serious unlawful
detention ;

e. an offence involving the use of a bomb,
grenade, rocket, automatic firearm or
letter or parcel bomb if this use endan-

. gers persons;

f.. an attempt to commit any of the fore-
going offences or participation as an
accomplice of a person who commits or
attempts to commit such an offence.

This article runs contrary to the traditional
treatment of extradition requests in which
political crimes have been involved. In the
past, states fell into three groups according
to their policy in such matters. The first group
recognized as political only “absolute,” “com-
plex” and “connex” political offences (e.g.,
West Germany, Austria, and Greece under
the Code of Penal Procedure of Greece of
August 17, 1970). “Absolute” political offenses
involve direct attacks on the existence of a
state, such as treason or espionage. ‘“Complex”
political offenses are a combination of absolute
political offenses and ordinary crimes that
are made special by some states because of
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their interrelation with absolute political of-
fenses (e.g., Italy follows this approach). A
‘““connex” political offense would be an attempt
on the life of a chief of state.

The second group of states recognized the
“relative” political offense (e.g., Switzerland,
Sweden, Denmark, Great Britain, and Bel-
gium). Such an offense was regarded as an
ordinary crime committed under such cir-
cumstances that its political character was
dominant.

States in the third category based their cri-
teria on the motive of the criminal and held
an offense to be political if the motive for
the crime was a political one. (This is appar-
ently the French view which is to some
degree limited by article 8 of the European
Convention on Extradition.)

Article 2 of the Convention extends the pur-
view of offenses not to be considered political
under the convention in extradition cases by
giving signatory states the option of classify-
ing traditionally political offenses other than
those specifically listed in article 1 as non-
political in extradition matters. Article 2
extends this non-political appellation to all
acts against property if the act created a col-
lective danger for persons. Article 2 also ex-
pands the definition of offense by including
attempts and/or participation as accomplices
in the commission of offenses.®

Article 5 of the Convention incorporated a
standard principle of international law relat-
ing to asylum: the principle of refoulement or
non-return. In so doing, article 5 negates any
obligation for a signatory state to extradite if
it has: “substantial grounds for believing that
the request for extradition for an offense

mentioned in Article 1 or 2 has been made for

the purpose of prosecuting or punishing a per-
son on account of his race, religion, nationality
or political opinion, or that the person’s posi-
tion may be prejudiced for any of these rea-
sons.” *

‘Article 13 of the European Convention on
the Suppression of Terrorism sets forth the
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procedure for signatory states to specify reser-
vations to the Convention with regard to any
of the offenses listed in article 1 to the effect
that the reserving state considers certain or
all of the offenses specified in article 1 to be of
a political nature for the purposes of extradi-
tion; thus any such state would not be re-
quired to extradite perpetrators of such of-
fenses. Reservations are to be made at the
time of signature or when. depositing the
instrument of accession (with the Secretary
General of the Council of Europe).

According to the latest information avail-
able in the Library of Congress, at the time of
the Convention, no reservations were declared.
This, however, does not proclude the declara-
tion of reservations at a later date when in-
struments of ratification are deposited.

Thus, in effect, article 13 appears to nullify
the effects of articles 1 and 2 should, prior to
their deposit of instruments of accession, sig-
natory states seek to rely on it. Furthermore,
it is impossible to predict what mandate the
signatory states will receive at the time of do-
mestic ratification, and subsequently whether
or not their instruments of accession will in-
clude reservations. In the interim, absent 3

- ratifications, the Convention is not in effect

among signatories.

NOTES

1 Council of Europe Press Release B (76) 85 of No-
vember 12, 1976, or Council of Europe Document
DPC/CEPC (76) 10.

2 Pohle was subsequently extradicted to West Ger-
many by Greece on October 1, 1976.

8 The text of art. 2 is as follows:

Art. 2. 1. For the purpose of extradiction be-
tween Contracting States, a Contracting State
" may decide not to regard as a political offence or
as an offence connected with a political offence or
as an offence inspired by political motives a seri- .
ous offence involving an act of violence, other
thah one covered by Article 1, against the. life,
physical integrity or liberty of a person.

2. The same shall apply to a serious offence
involving an act against property, other than one .
covered by Article 1, if the act created a collective
danger for persons.
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.. 3. The same shall apply to an attempt to commit -
any of the foregoing offences or participation as
an accomplice of a person who commits or at-
tempts to commit such an offence.

4 Somew}mt similar language is contained in art.
33 of the.United Nations Convention Relating to the
Status of Refugees (6 U.S.T. 6223, T.I.A.S. 6577.)
However, art. 33, sec. 2, contains a limiting proviso
based on a danger to the community test. The text of
art. 33 is as follows: .

Art. 88. 1. No Contracting State shall expel or
-return (“refouler”’) a  refugee in any manner
whatsoever to the frontiers of territories where
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his life or freedom would be threatened on account
of his race, religion, nationality, membership of a
particular social group or political opinion.

2. The benefit of the present provision may not,
however, be claimed by a refugee when there are
reasonable grounds for regarding as a danger to
the security of the country in which he is, or who,
having been convicted by a final judgment of a
particularly serious erime, constitutes a danger to
the community of that country.

Note further that: art. 33 does not require that the
refugee’s presence in the Contracting State be “law-
ful.”

J AG ‘School Notes

1. First Charles L. Decker Lecture. On 11 May
1977, the Charles L. Decker Chair of Admin-
istrative and Civil Law was established at The
Judge Advocate General’s School. Major Gen-
eral Charles L. Decker, USA (Ret.), the 25th
Judge Advocate General of the Army, deliv-

ered the first Charles L. Decker Lecture in

Administrative and Civil Law.

The first Decker Lecture, entitled “The
Chair and the Challenge,” discussed the Corps
and the School, their past achievements and
future challenges. As Major General Persons
mentioned when he introduced General
Decker, Charles L. Decker was the founder
and first Commandant of the School in
Charlottesville.

Many distinguished friends of the School

and General Decker attended the lecture. The
general was accompanied by his wife, Mrs.
Susan Decker. ‘

Lieutenant Colonel Peter J. Kenny, Chief
of the School’s Administrative and Civil Law
Division, became the first occupant of the
Charles L. Decker Chair of Administrative
and Civil Law.

2. Defense Trial Advocacy Taught in Europe.
Four members of TJAGSA’s Criminal Law
Division conducted a defense trial advocacy
course in Frankfurt, West Germany, during
256-28 April 1977. The course was held solely
for defense counsel. It was designed to insure
that all European defense counsel are aware
of all of the latest developments in criminal
law and to provide some advanced training
in trial advocacy.

3. Armed Forces Week. The School observed
Armed Forces Week, 16-22 May 1977, by
holding a week long open house at TJAGSA.

- CLE News

1. Video and Audio Tape Catalog. Television
Operations of The Judge Advocate General’s
School announces that the latest Video.and
Audio Tape Catalog is now available. If your
activity has not received a copy through nor-
mal distribution, contact the JAG School,

ATTN : Television Operations, Charlottesville,
Virginia 22901 or call (804) 293-7945/Auto-
von: 274-7110 and ask for 2938-7945.

The tapes listed below have been produced
since the printing of the Catalog and are
available to the field.
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ADMINISTRATIVE AND CIVIL LAW DIVISION
15th Federal Labor Relations Course (4-8 April 1977)

Number
JA-243-1

JA-243-2
JA-243-3
JA-2434
JA-243-5
JA-243-6
JA-243-7
JA-243-8
 JA-243-9
JA-243-10
JA-243-11

JA-243-12

JA-243-13

JA-243-14

JA-243-15

JA-243-16

} . Title
Employment in the Civil Service, Part I
{MAJ M. Scott Magers)

Employment in the Civil Servi'ce, Part I
(MAJ M. Scott Magers)

Employment in the Civil Service, Part 111
{MAJ M. Scott Magers)

Fundamentals of Federal Labor-Management Relations, Part I
(MAJ Dennis F. Coupe)

Fundamentals of Federal Labor—Managemerzt Relations, Part 11 o

(MAJ Dennis F. Coupe)

Employee Discipline, Part I
(MAJ M. Scott Magers)

Employee Discipline, Part 11

- (MAJ M. Scott Magers)

The Representation Process, Part I
(MAJ Dennis F. Coupe)

The Representation Process, Part I1
(MAJ Dennis F. Coupe)

Equal Employment Opportunity, Part 1
(MAJ M. Scott Magers) -

Equal Employment Opportunity, Part 11
(MAJ M. Scott Magers)

Runnipng Time
47:00

54:00
45:00
49:00
51:00
51:00
45100
49:00
48:00

45:00

49:00

The Union Viewpoint of the Federal Labor-Management Relations 49:00

Progrem, Part 1

(Guest Speaker : Mr. Robert J. Canavan, General Cpunsel, National

Association of Government Employees)

The Union Viewpoint of the Federal Labor-Management Relations

Program, Part 11
(Mr. Robert J. Canavan)

Unfair Labor Practices

- (MAJ Dennis F. Coupe)

Grievances and Arbitration
(MAJ Dennis F. Coupe)

The Role of the Labor and Civilian Personnel Office, OTJAG, Part I
(Guest Speaker: Colonel Robert Comeau, Chief, Labor and Civilian

Personnel Law Office, OTJAG)

23:00
54:00 _ ’
44 :00

47:00
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Title

Number : Running Time
JA-243-17 The Role of the Labor and Civilian Personnel Oﬂice OTJAG Part I 50:00
L (Colonel Robert Comeau) o v
JA-243-18 The Role of the Civil Sermce Commzssw'n. Present and Futufre 30:00
© Partl
(Guest Speaker: Mr. Louis Aronm, Deputy Dlrector Ofﬁce of
Labor-Management Relations, U.S. Civil Service Commlssmn) »
JA-243-19 The Role of the Civil Sermce Commzssw'n Present and - Future 60:00
Part I .
- (Mr. Louis Aronm)
JA-243-20 Federal Contmctor-Employee Relatzons, Part I 47:00
' (CPT Gary L. Hopkins, Procurement Law Divxsion, TJ AGSA) L
JA-243-21 Federal Contractor-Employee Rela,tzons, Pa’rt bi4 45:00
(CPT Gary L. Hopkins) _ -
JA—243—22» Federal Contractor-Employee Relations, Pa'rt I 37:00

{CPT Gary L. Hopkins)

ADMINISTRATIVE & CIVIL LAW DIVISION (COMMAND & MANAGEMENT)

Title

Transactionael Analysis (MF 16-5894)
Includes the theory of transactional analysis mcorporated in the -
writings of Eric Berne and Thomas Harris. The Parent, Adult, and
~ Child ego states; life states of the individual; and the games people
" play are related to management situations; and prescrlptxons to
correct deﬁclent areas are included. ‘

Running Time
30:00"

Numbe'r :
JA-525

2 Procurement Attomeys Two  Day Work-
shop. The October 1977 Procurement Attor-
neys’ Two Day Workshop mentioned in the
May issue of The Army Lawyer, is designed
to surface real problems faced by procurement

counsel at post, camp, station and commodity

commands. The course is designed to provide

a forum- where these local problems can be

shared with others similarly situated who may
encounter similar difficulties. For this reason,
staff judge advocates and command counsels
are encouraged to begin thinking about prob-
lems they want their procurement lawyers to
present at the workshop. A workshop schedule
and format will accompany letters to the field
during the summer to facilitate planning for
this October event. The structure will attempt

. to address problems faced at all stages of the

procurement process, from formation to con-

/7~ N -tract close-out with particular emphasis on

’ problems encountered durmg loca] settlement
‘of contract claims,

3. 'I‘JAGSA'Coursee. -

June 6-10: Military Law Instructors Semi--
nar.*.

June 6—10 4th Law of War Instructors

h Course (5F-F42).

J une 13-17: 33d Senior Officer. Legal Orlen-
tation Course (EF—FI)

June 20-July 1: USA Reserve School BOAC
and CGSC (Crlmmal Law, Phase II Resident/
Nonresident Instructlon) (5-27-C23). '

July 11-22: 12th ClVll Law Course (5F-

F21).

* Tehfdtive o
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July .'11-29: 16th - Military Judge Course
(6F-F33).

July 25-August 5: Tlst Procurement Attor-=
neys’ Course (6F-F10). :

August 1-5: 34th Semor Officer Legal Ori-
entation Course (5F—F1) '

August 1-12: NCO Advanced Phase I

(71D50).

August 8-12: Tth Law Office Management
Course (TA-7T13A).

August 8-October 7: 84th J udge Advocate
Officer Basic Course (6-27-C20).

August 22-May 1978: 26th Judge Advocate
Officer Advanced Course (5-27-C22).

August  29-September 2:
Labor Relations Course (5F-F22).

~ September 7-9: Reserve JAG Conference.
September 12-16: 85th Senior Officer Legal’

Orientation Course (6F-51).

September 19-30: 72d Procurement Attor-
neys’ Course (5F—F10)

4. TIAGSA Course Prerequisites and Substan-
tive Content. This list of courses is in numerl-
cal order by course number.

JUDGE ADVOCATE OFFICER BASIC
COURSE (5-27-C20)

Length ‘9 weeks.

Pm'pose To provide ofﬁcers newly appomted
in the Judge Advocate General’'s. Corps with
the Basic orientation and training necessary
to perform the duties'of a judge advocate.

Prerequisites: Commissioned officer who is a
lawyer and who has been appomted qr antlcl-
pates appointment in the Judge Advocate
‘General’s Corps or his service’s equ1valent Se-
curity elearance required: None.

Substantive Content:-The course stresses'mil-
itary .criminal law and procedure and other
areas of military law which are most likely to

16th Federal

concern a judge advocate officer in his ﬁrst
duty assignment. » :

Criminal Law: ‘Introductlon to ‘military
 law, and the practical aspects of cr1m1na1
procedure and practice. :

Admmzstmtwe and Civil Law: Introduction
to personnel law (mllltary and civilian),
legal basis of command, claims, legal assist-
ance and Army organization and manage-
ment.

Procurement Law : Introduction to the law
of U.8. Government contracts. ‘

 International Law: Introduction to Law of
‘ War and Status of Forces Agreements. ’

JUDGE ADVOCATE OFFICER ADVANCED
COURSE (5—27—C22)

. Length: 41 weeks.

Purpose: To provide branch training in and a
working knowledge of the duties and respon-
sibilities of field grade Judge Advocate Gen-
eral’s Corps officers, with emphasis on the
positions of deputy staff judge advocates and
staff Judge advocates.

Prerequisites: Commissioned officer: Career
officer of the Armed Forces whoge branch is
JAGC or his service’s equivalent, in fourth to
eighth year of active commissioned service.
Army officers are selected for attendance by
The Judge Advocate General.

Service Obligation: Two years.

Substantive Content: The Judge Advocate
Officer Advanced Course prepares career mili-
tary lawyers for future service in staff judge
advocate positions. To accomplish  this, the
course is oriented toward graduate-level legal -
education comparable to the graduate pro-
grams of civilian law schools. The American
Bar Association has approved the course as
meeting its standards of graduate legal edu-
cation. The course is conducted over a two-
semester academic year totaling approximately
42 credit hours. It consists of the following
curriculum elements:
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1. Core Courses consisting of approximately
28 credit hours of criminal law, administrative
and civil law, international law, and procure-
ment law subjects, military subjects and com-
munications.

2. Electives presented both by The Judge
Advocate General’s School and the Umver31ty
of Virginia School of Law totaling approxi-
mately 14 credit hours.

SENIOR OFFICERS’ LEGAL
ORIENTATION COURSE (5F-F1)

Length: 414 days.

Purpose: To acquaint senior commanders with
installation and unit legal problems encoun-
tered in both the criminal and civil law field.

Prerequisites: Active duty and Reserve Com-
ponent commissioned officers in the grade of
Colonel or Lieutenant Colonel about to be as-
signed as installation commander or deputy;
service school commandant; principal staff
officer (such as chief of staff, provost marshal,
inspector general, director of personnel) at
division, brigade or installation levels; or as
a brigade commander. As space permits, those
to be assigned as battalion commanders may
attend. Security clearance required: None.

Substantive Content: Administrative and Civil
Law: Judicial review of military activities,
installation management, labor-management
relations, military personnel law, nonappro-
priated funds, investigations, legal assistance,
claims and litigation.

Criminal Law: Survey of legal principles
relating to search and seizure, confessions,

and nonjudicial punishment. Emphasis is

placed on the options and responsibilities of
“convening authorities before and after trial
in military justice matters, ‘including. the
theories and practicabilities of sentencing.
‘International Law: Survey of Status of
Forces Agreements and Law of War.

PROCUREMENT ATTORNEYS’ COURSE
‘ (5F-F10)
Length: 2 weekas.
Purpose: To provide basic instruction in the
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legal aspects of government procurement at
the installation level. Completion of this course
also fulfills one-half of the requirements of
Phase VI of the nonresident/resident Judge
Advocate Officer Advanced Course and covers
one-half of the material presented in the
USAR School Judge Advocate Officer Ad-
vancd Course (BOAC) ADT Phase VL.

Prerequisites: Active duty or Reserve Com-
ponent military attorneys or appropriate
civilian attorneys employed by the U.S. Gov-
ernment, with six months’ or less procurement
experience. Security clearance required’: None.

Substantive Content: Basic legal concepts re-
garding the authority of the Government and
its personnel to enter into contracts; contract
formation (formal advertising and negotia-
tion), including appropriations, basic contract
types, service contracts, and socio-economic
policies; contract performance, ' including
modifications; disputes, including: -remedies
and appeals.

ALLOWABILITY OF CONTRACT COSTS
COURSE (5F-F13) ‘

Length: 214 days..

Purpose: The Allowability of Contract Costs
Course is a basic course designed to develop
an understanding of the nature and means by
which the Government compensates contrac-
tors for their costs. The course focuses on
three main areas: (1) basic accounting  for
contract costs; (2) the Cost Principles of
ASPR §15; and (3) the Cost Accounting
Standards Board and the Costs Accounting
Standards. The course is a mixture of lectures
and panel discussions aimed at covering sub-
stantive and practical issues of contract costs.
This course is not recommended for attorneys
who are experlenced in apphcatlon of cost
pr1nc1ples

Prerequisites: Active: duty or . Reserve Com-
ponent military attorney or appropriate civil-
ian attorney employed by the U.S. Govern-
ment, with at least one year of procurement
experience. Applicants must have success-




DA Pam 27-50-54

fully completed the Procurement -Attorney’s
Course (6F-F10) or equivalent.

Substantive Content: This introductory course
will focus on three main areas: functional cost
accounting terms and application, the Cost
Principles, and Cost Accounting Standards.

CIVIL LAW COURSE
(5F-F21)

Length: 2 weeks.

Purpose: To provide a working knowledge in
legal assistance and claims. (Students may
attend either the week of claims instruction
or the week of legal assistance instruction or
both.) This course is specifically designed to
fulfill one-half of the requirements of Phase
IV of the nonresident/resident Judge Advo-
cate Officer Advanced Course. It also covers
one-half of the material presented in the
USAR- School Judge Advocate Officer -Ad-
vanced Course (BOAC) ADT Phase IV.

Prerequisites: Active duty or Reserve Com-
ponent military attorney, 02—04, or appropri-
ate civilian attorney employed by the U.S.
Government. Although appropriate for active
duty personnel, enrollment is not recom-
mended unless the individual is working to-
ward completion of the Advanced Course by
correspondence. Security clearance required:
None. .

Substantive Content: Legal Assistance: sta-
tutes, regulations, and court decisions which
affect members of a military community, in-
cluding personal finances, consumer protec-
tion, family law, taxation, survivor benefits,
civil rights, and state small claims procedures.

Claims: Statutes, regulations and court de-
cisions relating to the Military Personnel and
Civilian Employees Claims Act, Military
Claims Act, Army National Guard Claims Act,
Tort Claims Act and claims in favor of the
Government.

FEDERAL LABOR RELATIONS COURSE
: (5F-F22)

Length: 4% days.

Purpose: To provide a basic knowledge of per-
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sonnel law pertaining tocivilianﬁhpioyees,
and labor-management relations.

Prerequisites: Active duty or Reserve Com-
ponent military attorney or appropriate
civilian attorney employed by the U.S. Gov-
ernment. Reserve officers must have completed
the Judge Advocate Officer Advanced Course.
Although appropriate for reservists, enroll-
ment is not recommended unless the individual
is working in the area covered by the course.
The student is expected to have experience in
the subject or have attended the Basic or Ad-
vanced Course. Security clearance required:
None. ‘

Substantve Content: Law of Federal Employ-
ment : Hiring, promotion and dlscharge of em-
ployees under the FPM and CPR; role of the
Civil Service Commission; Pprocedures for
grievances, appeals and adverse actions: per-
sonal rights of employees; and equal employ-
ment opportunity complaints.

Federal Labor-Management Relatlons nghts
and duties of management and labor under
Executive Order 11491, as amended, and DOD
Directive 1426.1; representation activities;
negotiation of labor contracts; unfair labor
practice complaints; administration of labor
contracts and procedures for arbltratlon of
grievances.

Government Contractors‘: An o{/erview of the
responsibility of military officials when gov-
ernment contractors experience labor disputes.

MILITARY JUDGE COURSE
(5F-F33)

Length: 3 weeks.

Purpose: To provide military attorneys ad-
vance schooling to qualify them to perform
duties as full-time military judges at courts-
martial. :

Prerequisites: Active duty or -Reserve Com-
ponent military attorneys. Security clearance
required : None. Army officers are selected for
attendance by The Judge Advocate General‘

Substantive Content: Conference, panel and
seminar forums cover substantive military




criminal law, defenses, instructions, evidence,

trial procedure, current military legal prob-’

lems, and professional responsibility.

' LAW.OF WAR INSTRUCTOR COURSE
' (5F-F42)

Length: 414 days.

Purpose: To prepare officers to present Law of
War instruction by providing basic knowledge
of the law of war and working knowledge of
the method of instruction skills necessary for
the presentation of effective instruction.

Prérequisites: Active duty or Reserve Com-
ponent military attorney or appropriate
civilian attorney employed by the Department
of Defense, and officers with command experi-
ence who are assigned the responsibility of
presenting formal instruction in the Geneva
Conventions of 1949 and Hague Convention
No. IV of 1907. The attorney and the officer
with command experience must attend the
course as a teaching team. Security clearance
required : None.

Substantive Content: International customs
and treaty rules affecting the conduct of U.S.
Forces in military operations in all levels of
hostilities ; the Hague and Geneva Conventions
and their application in military operations
and missions, to include problems on reporting
and investigation of war crimes, treatment
and control of civilians, and the treatment and
classification of prisoners of war. Special
emphasis is placed on the preparation of les-
son plans, methods of instruction, and appro-
priate use of training materials available for
law of war instruction. Participation in team
teaching exercises is required.

MANAGEMENT FOR MILITARY
LAWYERS COURSE (5F-F51)
Length: 4% days.

Purpose: To provide military lawyers with
basic concepts of military law office manage-
ment and supervision.

Préreddz’siies : Active duty military attorney
in or about to assume a supervisory position in
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a judge advocate office. Security clearance re-
quired : None.

Substantive Content: Army management prin-
ciples and policies, management theory and
practice, formal and informal organizations,
motivational management styles, communica-
tion, and cjvilian law office management tech-
niques. A review of JAGC personnel manage-
ment.

LAW OFFICE MANAGEMENT COURSE
(TA-T13A)

Length: 414 days. o '

Purpose: To provide a working knowledge of
the administrative operation of a staff judge
advocate office and principles involved in man-
aging its resources.

Prerequisites: Active duty or Reserve Com-
ponent warrant officer or senior enlisted per-
sonnel in grade E-8/E-9 of an armed force.
Security clearance required : None.

Substantive Content: Office management;
management of military and civilian person-
nel; criminal law administrative procedures,
administrative law procedures, Army manage-
ment system; office management of a law
office, and fundamentals of management
theory. ‘

NONCOMMISSIONED OFFICERS
ADVANCED COURSE, PHASE II (71D50)

Length: 2 weeks.

Purpose: To prepare enlisted personnel in
grades E-6 through E-8, who have completed
Phase I administrative training at The Ad-
jutant General’s School, to perform duties in
grades E-6 through E-9 as chief legal clerks
in staff judge advocate offices.

Prerequisites: Noncommissioned officers and
specialists in grades E-6 through E-8, selected
by Department of the Army. Applicants must
have successfully completed Phase I adminis-
trative training at The Adjutant General’s
School. Security clearance required: None.
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Substantive Content: SJA office operations
and administration; administrative legal pro-
cedure; military criminal law procedures; and
claims and litigation administration.

5. Civilian Sponsored CLE Courses.

JULY

5-8: LEI, Institute for Legal Counsels, TTAGSA,
Charlottesville, VA. Contact: Legal Education Insti-
tute,” ATTN: Training :Operations, BT, U.S. Civil
Service Commission, 1900 E St. NW, Washington, DC
20415, Phone: 202-254-8483. Cost: $350.

10-15: American Academy of Judicial Education,
A Judge Trial—Problems and Answers; and A Jury
Trial-—-Problems and Answers, Stanford Univ., Stan-
ford, CA. Contact: American' Academy of Judicial
Education, 539 Woodward : Bldg‘, 1426 H  St. NW
Washmgton, DC 20005.

10—16 NCDA Executlve Prosecutor Course, Hous-
ton, TX. Contact: Registrar, National College of Dis-
trict Attorneys, College of Law, Univ. of Houston,
Houston, TX 77004. Phone: 713-749-1671.

11-15: Federal Publications, Government Construe-
tion Contracting, Anaheim, CA. Contact: Seminar
Division, Federal Publications Ine., 1726 K St. NW,
Washington, DC 20006, Phone: 202-337-8200. Cost:
$550.

13-14: LEI, Seminar for Attorneys on the Free-
dom of Information and Privacy Acts, Washington,
DC.  Contact: Legal! Education - Institute, ATTN:
Training Operations, BT, U.S. Civil Service Commis-
sion, 1900 E St, NW, Washington, DC 20415. Phone:
202-254-3483. Cost: $150.

16-23: CPI, Trial Advocacy Seminar, Chicago, IL.
Contact: Mrs. A. Brueck, Court Practice Institute,
Inc.,, 4801 W. Peterson Ave, Chicago, IL 60646.
Phone: 312-7256-0166.

171-22: ALI-ABA-Univ. of Colorado School of
Law, Environmental Litigation, Boulder, CO. Contact:
Director, Courses of Study, ALI-ABA Committee on
Continuing Professional Education, 4026 Chestnut St.,
Philadelphia, PA 19104, Phone: 215-387-3000.

17-22: American Academy of Judicial Education,
Citizen Judges - Academy, Univ. of Virginia, Char-
lottesville, VA. Contact: American Academy of Judi-
cial Education, 539 Woodward Bldg., 1426 H St. NW,
Washington, DC 20006.

17-29: American Academy of Judicial Education,
Trial Judges Academy, Univ. of Virginia, Charlottes-
ville, VA. Contact: American Academy of Judicial

Education, 539 Woodward Bldg., 1426 H St. NW,
Washington, DC 20005.

19-21: LEI, Paralegal Workshop, Washington, DC.
Contact: Legal Education Institute, ATTN: Training
Operations, BT, U.S. Civil Service Commission, 1900
E St. NW, Washington, DC 20415.- Phone: 202-254-
3488, Cost: $200.

24-29: American Academy of Judicial Education,
Citizen Judges Academy, Univ. of Virginia, Char-
lottesville, VA. Contact: American Academy of Judi-
cial Education, 539 Woodward Bldg., 1426 H St. NW,
Washington, DC 20006.

26-28: LEI, Seminar for ~Attorney-Managers,
Washington, DC. Contact: Legal Education Institute,
ATTN: Training Operations, BT, U.S. Civil Service
Commission, 1900 E St. NW, Washington, DC 204156.
Phone: 202-2564-3483. Cost: $200.

27-29: Federal Publication, Construction Contract
Modifications, San Francisco, CA. Contact: Seminar
Division, Federal Publications Inec., 1725 K St. NW,
Washington, DC 20006. Phone: 202-337-7000. Cost:
$425.

31-5 Aug.: American Academy of Judicial Educa-
tion, Citizen Judges Academy, Univ. of Colorado,
Boulder, CO. Contact: American Academy of Judicial
Education, 539 Woodward Bldg., 1426 H St. NW,
Washington, DC 20005.

31-12 Aug.: American Academy of Judicial Edu-
cation, Trial Judges Academy, Univ. of Colorado,
Boulder, CO. Contact: American Academy of Judicial
Education, 539 Woodward Bldg.,, 1426 H .St. NW,
Washington, DC 20005.

AUGUST

1-6: George Washington Univ.—Federal Publica-
tions, Government Contract Claims, Los Angeles, CA.
Contact: Seminar Division, Federal Publications Inc.,
1726 K St. NW, Washington, DC 20006. Phone: 202—
337-7000. Cost: $550.

4-11: American Bar Association, Annual Meeting,

Chicago, IL. Contact: American Bar Association, 1165

E. 60th St., Chicago, IL. 60637.

7-12: American Academy of Jud1c1a1 Educatlon,

Citizen Judges Academy, Univ. of Colorado, Boulder,»

CO. Contact: American Academy of Judicial Educa-
tion, 539 Woodward Bldg., 1426 H St. N'W, Washmg-
ton, DG 20005.

"8: FBA-ABA Special Committee on Lawyers in
Government, Annual Breakfast at ABA Conventwn
Chicago, IL.

‘

—




(‘\ DA Pam 27-50-54

29

© - 14-17: American” Academy of Judicial Education,
Evidence II: Opinion, Competency, Privileges and
Best Evidence, New England Center for Contmumg
Educatmn, Durham, NH. Contact: Amerlcan Acad-
emy of Judicial Education, 539 Woodward Bldg - 1426
H St. NW, Washington, DC 20005.

18-20: American Academy of Judicial -Education,
Criminal Law II: Pretrial Procedures, Confessions
and Identification, New England Center for Continu-
ing Education, Durham, NH. Contact: American
Academy of Judicial Education, 539 Woodward Bldg.,
1426 H St. NW, Washington, DC 20005. . |

19-4 Sept.: INFORM, Medical Legal Symposium
in Japan. Contact: Peggy Mikuni, Yamato Travel
Bureau, 312 E. First St., Los Angeles, CA 90012.

20-27: CPI,'Trial Advocacy Seminar, Chicago, iL.
Contact: Mrs. A. Brueck, Court Practice Institute,
Inc., 4801 W. Peterson Ave., Chicago, IL 60646.
Phone: 312-725-0166.

21-26: Eighth World Conference of World Peace
Through Law Center, Manila, Philippines. Contact:

Charles S.  Rhyne, 400 Hxll Bldg, Washmgton, DC
20008,

22-26: Univ. of San Francisco School of Law—
Federal Publications, Concentrated Course in Govern-
ment Contracts, Marriott Inn, Berkeley, CA. Contact:

- Seminar Division, Federal Publications, Inc., 1725 K

St. NW, Washington, DC 20006, Phone: 202-337-
7000. Cost: $550. .

26-28: National College of Criminal Defense Law-
vers and Public Defenders, Forensic Science, Minne-
apolis, MN. Contact: Registrar, NCCDLPD, Bates
College of Law, Univ. of Houston, 4800 Calhoun Blvd.,

. Houston, TX 77004. Phone: 713-749-2283.

28-4 Sept.: International Congress on Civil Pro-
cedure “Toward Law Courts With a Human Face,”
Ghent, Belgium. Contact: Int'l Congress, Coupure 3,
B-9000 Ghent, Belgium.

29-31: Federal Publications, Construction Contract
Modifications, Washington, DC. Contact: Seminar Di-
vision, . Federal Publications Inc.,- 17256 K St. NW,
Washington, DC 20006. Phone: 202-337-7000. Cost:
$425. :

Legal Assistance Items |

- Major F. John Wagner, Jr. and Captain F. Lancaster,
Administrative and Civil Law Division, TJAGSA

1. ITEMS OF INTEREST

Commercial Affairs—Commercial Practices
~ and Controls—Federal Statutory and Regula-
tory Consumer Protections. On 6 April 1977,
President Carter transmitted a message to the
Congress proposing that measures be taken to
enhance the movement in the Congress and
among the people to create a strong consumer
voice within government. The measure pro-
posed was the creation of an Agency for Con-
sumer Advocacy (ACA), 'a small agency
mostly made up of resources already scattered
throughout the government. The purpose of
the ACA would be six-fold: First, it would
plead consumer cases within the government.
Second, it would improve the way rules, regu-
lations, and decisions are made and carried
out. -Third, it would help Congress and the
President search out obsolete and inefficient
programs now in existence. Fourth, it would
help Congress and the President correct
inequities in programs and procedures which

are supposed to protect consumers. Fifth, it
would monitor governmental actions that un-
necessarily raise cost for consumers. Lastly,
the ACA would keep costs down through its
intervention in government activities and by
information collection, analysis and dissemina-
tion.

The President expressed a desire that cer-

‘tain principles be reflected in a bill creating

the agency. He suggested that the bill make
provisions to consolidate most governmental
consumer functions in the Agency. The ACA
administrator should be a presidential ap-
pointee serving at the President’s pleasure.
The Agency should also be able to intervene
or otherwise participate in proceedings before
federal . agencies when necessary to insure
adequate representation of consumer interest,
and in judicial proceedings- 1nvolvmg agency
actions,

Commercial Affairs—Commercial Practices
and Controls—Federal Statutory and Regula-
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tory Consumer Protections;eT‘ruth in Lending

Act. On 12 April 1977 the Board of Governors
of the Federal Reserve System amended its
Regulatmn Z (Truth in Lending) to require

advanced disclosure of any variable rate clause :

'm a credit contract that may result in an in-

crease in the cost of the credit to the customer.

The 'new  rule _w111 become effectlve 10
October 1977.

' The amendment adopted was substantlally «

'similar to a proposal issued by the Board for
publlc comment last October

The main requlrementl of the new rule 1n-
~ clude disclosure of:

—The fact that the annual percentage rate

" on.the transaction is subject to inc¢rease,
(The October proposal would have applied
to all situations in which the annual per-
centage 'rate was subject either to an in-
crease or decrease.) -

—The conditions under whlch the rate may

increase, including identification of any in- -

dex to which the rate is tied, and any limi-
‘tation on the increase. :

- —The manner in ‘which an increase may be
- effected, including an increase in payment
‘amounts, a change in the number of sched-
uled payments, or an increase ln the amount
“due at maturity.

. —Numerical examples—in the case of home
mortgage transactions only—-—based on a

* hypothetical 1mmed1ate increase of omne’

quarter of a percentage pomt in the annual
percentage rate, effected through a change
in the number of scheduled payments, or an
mcrease in the amount of those payments

vThe requu'ement for numencal examples
for residential mortgages applies to transac-
tions in which a security interest is taken in
real property used or expected to be used as
the customer’s dwelling and need not be made
in transactions. prlmarlly for agricultural pur-
poses.

" [Ref: Ch 10, DA Pau 27-12.]

Commercial Aﬁalrs—Commercml Practices

- and Controls—Federal Statutory and Regula-

tory Consumer Protections—Truth in Lending
Act. On 12 April 1977 the Board of Governors
of the Federal Reserve System amended its.
Regulation Z (Truth in Lending) to permit—
but not require—disclosures called for by the

" Truth in Lending Act and Regulation Z to
be made in Spanish in Puerto Rico.

At the customer’s request dis_closufes must
be provided in English. [Ref: Ch 10, DA PAM
27-12.]

Commercial Affalrs—Commermai Practices
and Controls—Federal Statutory and Regula-
tory Consumer Protectnons—Truth-m-Lendmg

_Act. The Board of Governors of the Federal

Reserve System recently adopted an interpre-
tation of its Truth-in-Lending Regulation Z
which states that the amount of a dealer’s

_participation in the finance charge on the

credit purchase of an automobile or other dur-

- “able -goods need not be disclosed as a separate
_ part of the finance charge. At the same time

the  Board withdrew a proposal that would
have required disclosure of the fact but not

the amount of a dealer’s participation. [Ref :

Ch 10, DA Pam 27-12.]

Famlly Law—Domestlc Relations On March
9, 1977, The Texas Court of Civil Appeals

- sitting in Austin ruled on a case of first im-

pression. In the instant case there was a pre-
marital contract between the surviving gpouse

and the deceased husband wherein she re-

linguished ‘her right as the surviving spouse

.to occupy the homestead, use its furnishings,

and use the family car. The court ruled that
the premarital contract had no force and effect

~on her constitutional and statutory rights in

the properties. By way of explanatlon, the
court admitted that Texas law permlts certain
premarital agreements, but that in order to
waive a right by a premarital ‘agreement, such
right or privilege must exist at the time of the
waiver. Since the homestead right of a surviv-
ing spouse does not exist until the death of the
other spouse, the right did not exist at the




time the premarital contract was executed.

“Consequently, the premarital contract in ques-

tion is unenforceable since it purports to waive
rights which were then not in existence.
Williams v. Estate of Williams, No. 12,511

"(Tex. Civ. App. Mar. 9, 1977). [Ref: Ch 34,

DA Pam 27-12.]

The ACA should be represented by its own
lawyers and the administrator will be in-

structed to establish responsible priorities. The

Agency should have its own information gath-
ering authority, to include appropriate access
held by other governmental agencies and pri-
vate concerns. Small businesses should be
exempt from the Agency’s direct information
gathering authority. Measures should be in-
corporated to insure that needless burdens are

not imposed on business or other governmental
_agencies. '

The Agency’s participation in large admin-
istrative proceedings is but one of a number
of steps which would protect the consumer.
Some of these steps mentioned by the Presi-

V'dent are legislation which would allow con-

sumer groups to represent themselves in

‘agency and judicial proceedings and would

give federal courts more discretion to reim-
burse litigation costs for successful plaintiffs
in cases of public importance; legislation
which would give citizens broader standing to
initiate appropriate suits against the govern-
ment; and legislation to expand the oppor-

‘tunities for responsible class actions, starting

with violations of consumer’s rights. [Ref:
Ch 10, DA Pam 27-12.]

Family Law—Domestic Relations—Marriage

—Overseas Marriages. A new AR 600—40 was

issued on 15 March 1977, superseding the old

"AR 600-240 which was dated 17 December

1965. This revision changes the term “quota”
to “numerical limitation” and “nonquota” to
“immediate relative” with regard to the classi-
fication of certain aliens for entry into the

“United States; eliminates blanket requirement

for notarized permission from parent or legal

" guardian in all cases in which the applicant is
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under 21 years of age; establishes requirement
for written notarized permission of parent or
legal guardian of the applicant and the in-
tended spouse if he or she is under the legal
age for marriage established by the law of the

‘State, territory, or country in which the mar-

riage is to take place; provides that only
United States citizens may petition for en-
trance of alien spouses into the United States
for permanent residence without numerical
limitation; provides guidance on the proce-
dures for United States military personnel
petitioning for entry of alien fiancee or fiance
into the United States to conclude a valid mar-
riage within a period of ninety days after en-
try; and provides a new listing of ‘“dangerous
contagious diseases” in conformance with the
official definition of the term. Local supple-
mentation of this regulation is prohibited, ex-
cept upon approval of HQDA (DAPC-EPA-
P), 2461 Eisenhower Avenue, Alexandria, VA
22331. [Ref: Ch 20, DA PaM 27-12.1

Legal Assistance—ReSource Materials, Vari-

ous agencies of the Federal government are
responsible for promulgating regulations de-
signed to implement legislation. For example,
the Federal Reserve System, through its Board
of Governors, is responsible for Regulation Z.
the implementing regulation of the Truth-in-
Lending Act. Another prominent agency in
the field of consumer affairs is the Federal
Trade Commission. These agencies will pro-
vide, at the Legal Assistance Officer’s request.
copies of the regulations which come under
their purview, interpretations to those regu-
lations, formal and informal opinions regard-
ing those regulations, and a wealth of other
materials associated with the agencies’ respon-
sibilities. For example, by corresponding with
the nearest Federal Reserve Bank and getting
the name of your organization (mailable to
the Legal Assistance Officer) on their mailing
list, you will receive the latest version of Reg-
ulation Z, news releases pertaining to activity
in the Regulation Z area, staff interpretations
of Regulation Z and formal and informal opin-
ions rendered by the staff concerning Regula-
tion Z. Information such as this will keep the
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Legal Assistance Officer informed in a timely
manner about the laws and regulations in spe-
cific areas of interest, and will allow him to
carry on a better preventive law program in
those areas. [Ref: Ch 10, DA Pam 27-12.1 -

Real Property—Leasing Real Property. The
Court of Civil Appeals sitting in Tyler, Texas,
held in the instant case that delivery is essen-
tial in order for a written lease to be binding
and enforceable, and that the same rules
which are applicable in determining whether
a deed was delivered are applicable in the de-
termination of whether a lease was delivered.
Seroggins v. Roper, No. 993 (Tex. Civ. App.
Mar. 3, 1977), [Ref: Ch 84, DA PaM 27-12.]

‘Taxation—Federal Estate Tax and Gift Tax—
Interest Free Loans. In Crown v, Commis-
sioner, decided 31 March 1977, the U.S. Tax
Court ruled that the lending of money inter-
est-free, even to a relative, is not a gift for
purposes of the gift tax. The Tax Court con-
curred in an earlier District Court decision
(Johnson v. United States, 254 F¥. Supp. 73
(1966)) which held that such loans did not
enable the lender to avoid future estate taxes
since the loan principal was still part of his
estate. The Tax Court also concluded that the
multitude of situations involving free use or
sharing of property among relatives would
make the gift tax procedure unmanageable if
such loans or use were treated as gifts. [Ref:
Ch 42, DA PAM 27-12.1

Taxation—Federal Income Tax—Business Ex-
penses. The United States Tax Court in a
Memorandum Decision, Hatch, 1976—384,
once again reviewed the deductibility for in-
come tax purposes of the cost of military uni-
forms and officers’ club dues. The petitioner, a
Major in the United States Army, had de-
ducted from his income, as a business expense,
the cost of his dress blue uniform, his officers’
club dues, and expenses he incurred for en-
tertainment at military functions. These de-
ductions were not permitted by the Internal
Revenue Service.

The Tax Court, in disallowing the claimed

deductions for cost of the dress blues, re-
viewed its prior decisions and stated: ‘

On numerous occasions, this court has
held that uniform expenses are personal
in nature and therefore nondeductible ex-
cept where the particular item of clothing
(1) is required or essential to the tax-
payer’s employment, (2) is not suitable
for general or personal wear, and (8) is
not so worn.

‘In this case the court concluded that dress
blues were suitable to be worn while off duty
for general or personal wear. This decision
does not change the deductlbnlty of the cost
of rank and branch insignia or the cost of uni-
forms which the servicemember is prohibited
by regulation from wearing for general or
personal wear (i.e., where a local regulation
prohibits the wear of fatigues off post.)

The court disallowed the deductions for offi-
cers’ club dues and the expenses incurred for
entertainment at military functions on the
basis that the military functions were pri-
marily social in nature and that the officers’
club was not used primarily for business pur-
poses. It eoncluded that without a clear show-
ing of the business purpose of the expense,
such expenditures for entertainment did. not
meet the business purpose test required by
Section 274 (d) of the Internal Revenue Code.
[Ref: Ch 41, DA Pam 27-12.] .

Taxation—State and Local Income Tax—New
Jersey. In response to an inquiry from a New
Jersey attorney, the Division of Taxation, De~
partment of the Treasury, State of New Jer-
sey, stated, in a letter opinion, that military
housing and subsistence allowances will not
be considered income for New Jersey Gross
Income Tax Purposes. It further advised in
the same letter that it deemed the tenant tax
credit, as applied to the New Jersey Gross In-
come Tax, to be applicable only with respect
to a dwelling which was rented during the
taxable year within the State of New Jersey.
[Ref: Ch 43, DA Pam 27-12 and The Army
Lawyer, Sept. 1976, at 16, Dec. 1976, at 25,
and Apr. 1977, at 29.1
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2. PENDING LEGISLATION
Commercial Practices and Controls—Federal

Statutory and Regulatory Consumer Protec-

tions—Fair Credit Reporting Act. H.R. 3875,
95th Cong., 1st Sess. (1977). A bill to amend
the Fair Credit Reporting Act of 1977. Re-
ferred to the Committee on Banking, Finance
and Urban Affairs. [Ref: Ch 10, DA Pam
27-12.1

Commercial Practices and Controls—Federal
Statutory and Regulatory Consumer Protec-
tions—Consumer Credit Protection Act. H.R.
5294, 95th Cong., 1st Sess. (1977). A bill to
amend the Consumer Credit Protection Act
to prohibit abusive practices by debt collec-
tors. The Debt Collection Practices Act re-
ported from Banking, Finance and Urban Af-
fairs 29 March 1977; Report No. 95-131.
Union Calendar. Passed House 4 April 1977.
In Senate, referred to Banking, Housing and
Urban Affairs 6 April (legislative date of 21

February) 1977. [Ref: Ch 10, DA Pam 27-12.]
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Commercial Practices and Controls—Federal
Statutory and Regulatory Consumer Protec-
tions—Consumer Credit Protection Aect. S.
918, 95th Cong., 1st Sess. (1977). A bill to
amend the Consumer Credit Protection Act to
prohibit abusive practices by debt collectors.
Referred to the Committee on Banking, Hous-
ing and Urban Affairs. [Ref: Ch 10, DA PAM
27-12.]

3. ARTICLES AND PUBLICATIONS OF
INTEREST \

Taxation—Federal Estate Tax and Gift Tax.

Johnson, Effect of the 1976 Federal Estate
and Gift Tax Changes on Estate Planning Ob-
jective, 1 So ILL. U.L.J. 299 (1976). [Ref: Ch
13 and 42, DA PaMm 27-12.1°

Meldman and Weine, Federal Tax Conse-
quences of Ordinary Transactions in Real
Estate, 60 MARQ. L. REV. 61 (1976). [Ref: Ch
13 and 42, DA PAM 27-12.]

JAGC Personnel Section f
PP&TO, OTJAG

1. Assignments

LIEUTENANT COLONELS

NAME _
COKER, James R.

GREEN, James L. (Diverted)
KUCERA, James
MORROW, Cecil R.
RUNKE, Richard P., Jr.

"FROM

OTJAG

" SETAF APO 09168

Stu ‘Dét/Geo Wash Univ
Ballistic Msl Cmd Arl VA
32d AD Cmd APO 09227

MAJORS

" USAREUR
Stu Det Ft Ben
I Corps APO 96358

ARNESS, Franklin D. (Diverted)
BATTS, William M., IIT
NICHOLS, John J. (Diverted)

CAPTAINS

BARNES, Joseph R. Stu Det Ft Ben

. 3d Armd Div APO 09039

APPROX
To ' DATE
USATC Ft Dix NJ Aug 77
7th Inf Div Ft Ord CA Aug 77
OTJAG Jul 77
National Guard Bureau May 77
QM Ctr Ft I:ee VA Aug 7
USA AF Exc Sve Dallas TX Aug 77
USAG Ft Meade MD Oct 77
OTJAG Aug 77
24th Inf Div F't Stewart GA Oct 77
USALSA Oct 77
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NAME 7‘ o
BEARDSLEY, Anthony W."
BELT, Juia A,
BLAKELY, Richard §.
BOYD, James M.
BROWNBACK, Peter E., III
CARON, William J.
CARTER, James H.
CASEY, William M.

CQX, Robert A. |

CREA, Dominick A, -
CURTIS, Howerd G.
DE NOOYER, Leroy L.
GEOFFREY, Russell J.
GONZALES, Joseph A.
GOO, Lester M. (Diverted) -
GRANT, Artis C.

GUILFORD, Je&‘rey S.
HANN , James F. '
HARING, John G.

HARRIS, Jefirey L.
HEFFELFINGER, Harlan M.
HEMINGWAY, Charles W.
HOLLAND, Robert F.
HOUGH, Richard J.
HUFFMAN, Welter B,
ISAACSON, Scott P,
JACKSON, Robert T., Jr.
JENNINGS, James W., Jr.
JOHNSON, Jon K.

JOYCE, John F.

- KARJALA, John G.
KELLER, Thomes R.
KINDER, Larry E.

KING, Ward D.

LITTLEWOOD, Theodore P., Jr.

A
FROM
3d Armd Div APO 09039
Stu Det Ft Ben

- USA Japan

USATC Ft Ord, CA
Stu Det Ft Ben

3 Inf Div APO 09036
Sﬁi Det Ft Ben
Stu Det Ft Ben

Stu Det Ft Ben

Stu Det F't Ben

- Stu Det Ft Ben
. USMA West Point NY
"USAG Ft Devens MA

USMA West Point NY
USACC Taiwan
USAG Pres of SF-

Stu Def Ft Ben

Stu Det Ft Ben
Stu Det Ft Ben
Stu Det Ft Ben

'Stu Det Ft Ben

Stu Det Ft Ben
Stu Det Ft Ben )

OTJAG

Stu Det Ft Ben

Stu Det Ft Ben

3d Inf Div APO 09036

Stu Det Ft Ben

USAG IGMR Annville PA
Stu Det Ft Ben

Stu Det Ft Ben

Stu Det Ft Ben

Stu Det Ft Ben

Stu Det Ft Ben'

‘Stu Det Ft Ben

To
USALSA

. USAG Ft Sam Houston TX
26th Adv Cls TTAGSA

USMA West Point NY
82d 'ABN Div Ft Bragg NC
'‘26th Adv Cls TJAGSA

" “USATC Ft Polk LA

9th Inf Div Ft Lewis WA

" -172d Inf Bde APO 08749

193d Inf Bde APO 09832

'Fid Arty Ctr Ft Sill OK

21st Sup Cmd APO 09325

' USMA West Point NY

US Eng Dist Mobile AL

"26th Adv Cls TTAGSA

'USA Phy Dis Agey/w dty
PEB Pres of SF .

. Armor Ctr Ft Knox KY

Admin Ctr Ft Ben .
USACC Ft Huachuca AZ -

2d Armd Div Ft Hood TX

9th Inf Div F't Lewis WA

Fld Arty Ctr Ft Sill 0K

101st ABN Div Ft Campbell KY
OTIG WASH DC

* Tth Inf Div Ft Ord CA

USAG Pres of SF
26th Adx Cls TTAGSA

_~ USAREUR
. USA Eng Div Pac APO 965_58_
4th Inf Div Ft Carson CO

OTJAG |

25th Inf Div APO 96225
USATC Ft Leonard Wood MO
JFK Ctr Ft Bragg NC
USAREUR

"APPROX

DATE 7
Oct 77

" Oct M
Aug 77 -

J un 77

 Out 77

Aug 77
Oct 77

. Oct’ 77

Oct 77
Oct 77

Oct 77
Jul 77

Jun 77

~ Aug T7
“Aug 77

May 77

Oct 77
Oct 77

- Oct 77

Oct 77

 Oct 1

Oct 77 .
Oct 77
Jun 77
Oct 77
Oct 77
Aug 77

"Oct 177

Aug 77

Oct 77

Jul 77
Oct 77
Oct 77
Oct 77
Oct 77




NAME .

MC-CONNELL, Robert M., II1

MC DONALD, Peter A.
MC-GORY, Michael P,
MC KAY, Bernard J.-
MC QUEEN, Jay D.

MIRAKIAN, Stephen G. -
MORA, Raul E. (Diverted)

MURRELL, James O.
MUSE, Stephen H..

NACCARATO, Timothy E.

O0’'DOWD, John H.

OLENSLAGER, Delbert S. -

PEDERSEN, Walton E.
POLLEY, James D, -
PR’ICE, Wayne H.
RENTON, Richard F.
RICE, Francis P.
RUDD, Michael T.
SCHMALZ, Henry E.

SCHNEIDER, Michael E. *
SHACKELFORD, William H., Jr.

SOLOW, Shelley M. -
SPITZ, Terry L.
STAIHAR, Nich J.

ST AMAND, Gerard A.
STUDEﬁ, Eugene A.
THOMAS, John G.
TORRES, Juan H.

TUCKER, Jeffrey T.
VALLECILLO, Carlos A.
WINGATE, Thomas P.

WITTMAYER, Chris G.

/~  RIDDLE, David A.

.Stu Det Ft Ben

FROM
Stu Det Ft Ben .-

Stu Det Ft Ben
OTJAG

- Stu Det Ft Ben

Stu Det Ft Ben

Stu Det Ft Ben .. ;-

Ofc of US CMDR APO 09742 ¢
Stu Det Ft Ben
Stu -Det Ft Ben
Stu Det Ft Ben

. Stu Det Ft Ben 3
- . 9th.Inf Div Ft Lewis WA

Stu Det Ft Ben

USA CAC Ft Leavenworth KS

.. 82d ABN Div Ft Bragg

Stu Det Ft Ben.

" Phy Eval Ft Gordon GA

8th'Inf Div APQ 09111 =
Stu Det Ft Ben
Stu Det Ft Ben

o Phy Eval Pres of SF

8th Inf Div APO 09111
9th Inf Div Ft Lewis WA
USATG Ft Leonard Wood MO

 Stu Det Ft Ben

Stu Det Ft Ben

Health Sves Cmd Ft Sam .

" "Houston, TX

Stu Det Ft Ben

USAG Ft Stewart GA
25th Inf Div APO 96225
Stu i)et Ft Ben

2nd LIEUTENANT.

. ,_Stt_x Det F't Ben

. Phys Dis Agcy w/sta

DA Pam 27-50-54

TO - :
4th Inf Div F't Carson CO
24th Inf Div Ft Stewart GA

 USALSA

USAREUR

Armor Ctr Ft Knox KY
USATC Ft Dix NJ
USACC Taiwan

- USATC Ft Dix NJ
Fld Arty Ctr Ft Sill OK

1st Inf Div F't Riley KS -
USAREUR

“~ Elee Cmd Ft Monmouth NJ
- USAG APG MD
. USAREUR

USMA West Point NY

.USALSA

III Corps Ft Hood TX
USASTC Ft Gordon GA
USALSA

25th Inf Div APO 96225

" 1st Inf Div Ft Riley KS

Létteiﬁ:an AMC Letterman CA

 USALSA
' _Aﬂ.jnament Cmd Rock Island IL
_ USMA West Point NY

Msl Cr_nd Redstone AL
USAG APG MD

Ft Sam Houston TX
USATC Ft Dix NJ

' USALSA

Avn Sys Cmd St Louis MO
1st Inf Div F't Riley KS

USAREUR |

APPROX
DATE:

- Oct
© . Oct
~Jul -

Oct
Oct
Oct
Aug
Oct

Oct.

Oct
Oct

- Sep

Oct
Oct

- Jun

Jul
Oct

7
£l

7

i

ki)
(K

7 -

(il
71
7.
77
11
(i

7

7
77
7

May 77

Oct

" Oct

Oct

Oct
Aug
Sep_

_Oct

Oct

© Jul

: Oct

Jul -
Oct

. Oct

Oct

7.
77
77

May 77

o
77

L

7
ki
M

7
(4|
17
Vil

7
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REVOCATIONS—CAPTAINS S
‘ B APPROX
NAME FROM .TO - : DATE
JONES, Robert D. . USALSA 26th Adv Cls TTAGSA. Aug 77
MARSHALL, Frank C. USAREUR 26th Adv Cls TJAGSA Aug 77
MELBARDIS, Wolfgang A. USMA West Point NY 26th Adv Cls TJIAGSA o Aug TT
WAPLE, Mark L. . XVIII ABN Corps Ft .26th Adv Cls TJAGSA . Aug 7T
’ Bragg NC ' L
2. Promotlons CAPTAIN—AUS
LIEUTENANT COLONE'L—AUS CARLSON, Louis D. 18 May 77

COHEN, Robert E. 1 May 77
COLEMAN, Gerald C. 1 May 77
DAVIS, Ronald W. 1 May 77
FOREMAN, LeRoy F. "1 May 77
FORYS, Conrad W. .1 May 77
ISKRA, Wayne R. 1 May 77
PIOTROWSKI, Leonard R. 1 May 7
ROSE, Lewis J. --1 May 77
SHERWOOD, John T. 1 May 77
WHITTEN, William M. 1 May 77
WOODWARD, Joe L. 1

May 77 '

L LIEUTENANT COLONE'L—RA “
MC NEALY Richard K. 28 May 7.

MAJOR—RA

WERNER, Steven M. 27 May 77
. FIRST LIEUTENANT—RA o

GRANT Artls C 4 Apr 77

Current Materials of Interest

Articles o
Stone, Hopes and Loopholes in the 1974

Definition of Aggression, 71 AM. J. INT'L L.
224 (1977).

Oxman, The Third United Nations Confer-
ence on the Low of the Sea: The 1976 New -

York Sessions, 71 AMm. J. INT'L L. 247 (1977).

McDowell, Contemporary Practice of the
United States Relating to International Law,
71 AM. J. INT'L L. 337 (1977). [At'346 the
article summarizes Public Law 94-390, which
provides for settlement under international
agreements of certain claims incident to the
noncombat activities of the armed forces.]

Official Documents, United States—Mexico:
Treaty on the Execution of Penal Sentences,
71 AM. J. INT’L L. 393 (1977).

Nash & Love, Innovations in Federal Con-.
struction Contmctmg, 45 GEO. WASH L. REv.

309 (1977).

Case

Case Developments, Criminal Procedure:
Doorway of a Private Residence Defined as a
Public Place for Purposes of .a Warrantless
Arrest—United States v. Santana, (96 S. Ct.
2406 (1976),] 20 How. L,J. 222 (1977)

; DA ,Circular

DA Circular No. 310-95, 1" April 1977, deals
with Pinpoint- Distribution of the Military

Law Review (DA Pam 27-100 Series).
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B_y_OrQer of the Secretary of the Army:

BERNARD W. ROGERS
General, United States Army
S Chief of Staff
Official:
PAUL T. SMITH
Major General, United States Army
The Adjutant General
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